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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
. SUPREME COURTS. 


AGENT. 


§ 145. Fire.—Authority of—Waiver of Premium.—Where 
the agent has accounted to the company for the premium, the 
company is not concerned with the fact that the agent delivered 
the policy without receiving the premium, and had no authority 
to give credit. 

Agricultural Ins, Co. vs. Montague. 

Rep’d Jour’l, p. 708. Micu. 8. C. 


ARBITRATION. 


§146. Fire.—Efect of Agreement and of Submission—An 
agreement in a policy of insurance to refer the amount of loss to 





722 Digest of Decisions. [ Oct., 


arbitrators on request, and that no action shall be brought until 
an award has been made, is a collateral agreement, and not a 
condition precedent to the bringing of a suit, and does not sus- 
pend the plaintiff’s right of action. 


Mentz vs. Armenia Ins, Co., 29 P. F. Sm., 478, 


Where, however, both parties have submitted to an arbitration, 
and it is still pending at the time of verdict, the court may refuse 
to enter judgment upon the verdict until the award is filed, and 
then enter the amount so found due as the judgment of the court. 


Scholienberger vs. Phenix Ins. Ce. 


Rep’d Jour’l, p. 697. U.S.C. C., Pa. 
ASSIGNMENT. 


§ 147. Fire.—By Mortgagee to Purchaser of Equity.— Reforma- 
tion of Coutract.—A policy of insurance issued to a mortgagee, 
contained a stipulation that the insurance might be terminated 
at any time at the request of the assured, the company only re- 
taining customary short rates; also, that if any change took 
place in the title or possession, the policy should be void. With- 
out the knowledge of the company, the owner sold and conveyed 
the property, and satisfied the mortgage. Held, that a subsequent 
assignment of the policy by the mortgagee to the purchaser, and 
a verbal agreement between the latter and an agent of the com- 
pany, having power to make contracts and issue policies, that 
such assigned policy shall have the force and effect of a new 
policy to the purchaser, will bind the company. 

Wood on Ins., sees. 10, 407 ; Pratt vs. N. Y. Cent. Ins. Co., 55 N. Y., 505; 
Ins. Co. vs. Olmstead, 21 Mich., 246 ; Dayton Ins. Co. vs. Kelly, 24 0. St. 
345 ; Relief Fire Ins. Co. vs. Shaw, 94 U. S., 574; May on Ins., 41; Flan- 
ders on Ins., 118. 

Case of Cockrill vs. Cinn. Mut. Ins. Co., 16 Ohio, 148, excepted to. 


Held, that there was no necessity for a reformation of the 
policy. Jield, that an obvious clerical blunder would be disre- 
garded. 

Amazon Ins. Co. vs. Wail. 

Rep'd Jour’l, p. 704, Ouro 8. C. 





Altachment—Capital Stock. 


ATTACHMENT. 


§148. Fime.—Review of.—Of Money in the Hands of Court 
Officer.—As a general rule, orders granting, refusing, or vacating 
attachments will not be reviewed by the N. Y. Court of Appeals. 

Sartwell vs. Field, 68 N. Y., 341; Wallace ys. Castle, id., 373 ; Fulton vs, 
Beecher, 59 N. Y., 176. 

Money, the absolute property of an attachment debtor sub- 
ject to the express and limited right of an officer of a court of 
record over it, conferred principally by the act of the attachment 
debtor, may be attached by a process from another court. Such 
attachment, however, conveys no right of possession, but is of 
the nature of a garnishment of such funds as he might otherwise 
be obligated at the end of litigation to return to the judgment 
debtor. 

Citing and discussing Coddington vs. Gilbert, 5 Duer, 72; affirmed, 17 
N. Y., 489 ; Freeman vs. Howe, 24 How., (U. S.), 450 ; Wilder vs. Bailey, 3 
Mass., 289, 292, 294 ; Shinn vs. Zimmerman, 3 Zab., 150 ; Chealy vs. Brewer, 
7 Mass., 259 ; Buckley vs. Eckert, 3 Penn. St., 368 ; Drake on Attachments, 
#@ 494, et seg., and cases cited ; Coppell vs. Smith, 4 T. R., 313; Pierce vs. 
Carlton, 12 Ill, 258; Lightner vs. Steinagle, 33 id., 510; Ross vs, Clark, 
1 Dallas, (Penn.,) 354; Crane vs. Freese, 1 Harrison, (N. J.,) 305 ; Bates vs. 
N. O., J. & G. N. BR. R. Co., How., 516 ; Jones vs. Bradner, 10 Barb., 193 ; 
Faulkner vs. Waters, 11 Pick., 473 ; Howe Machine Co. vs. Pettibone, MSS. 
Opin., May, 1878, N. Y. C. A. 

Dunlop vs. Paterson F. Ins. Co. 

Rep’d Jour’l, p. 711. 


CAPITAL STOCK. 


§ 149. Fime.—Chartered Rights. —Under the statute of Illinois 
an insurance company may exercise the powers conferred upon 
it by its charter, independent of the general law, and if its char- 
ter allows it to do business with a capital stock of not less than 
$50,000, or more than $300,000, it may reduce its capital stock 
to $100,000 at any time, and not lose its power to do business 
where the general law requires a capital of $150,000. Nor does a 
change of name affect its rights. 


People vs. Empire Ins. Co. 
Rep’d Jour'l, p. 744. 
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§ 150. Lire.—Subscription to.—Assessment.—Authority of Di- 
rectors.—Ultra Vires.—Liability of Stockholders—Reduction of 
Capital.—The intestate of the appellant had subscribed for stock 
in the R. company, and gave his notes secured by a lien on pro- 
perty for the twenty per cent required to be paid. Payment of 
the notes was contested on the ground that the company, by pur- 
chasing the stock of the N. company, and a building beyond 
its wants and means, had impaired the value of the stock, and 
because the company had reduced its capital. Held, that the 
directors of a corporation are the agents or trustees of the 
stockholders, and the latter are bound by their acts within the 
scope of their authority ; when their acts are outside of, and be- 
yond the scope of their authority, the stockholders are not bound 
by such acts, and may in a reasonable time proceed in equity to 
have the act canceled. Held, that a delay of over two and a 
half years on the part of the appellant’s intestate to take steps 
to avoid the purchase, was fatal to an allegation of ultra vires 
against the company. 

Hays vs. O. O. & F. R. R. Co., 61 Tll., 424, and the same company against 
Black, 79 Ill., 262. 

Held, that the fact that the directors have acted beyond their 
power, or abused it, will not discharge a stockholder or debtor 
from his obligations to the corporation. Held, that a resolution 
of the board of directors, authorizing them to issue certificates 
of paid-up stock to those who had paid twenty per cent on their 
subscriptions, for an amount equal to the sum thus paid, is not a 
reduction of the capital stock of the company. The remainder 
of the stock would still belong to the company. 

Chetlain vs. Republic Life Ins. Co. et al. 

Rep’d Jour’l, p. 693. Int. 8. C. 


$151. Fine.—Subscription to, — Assessment.— Stock Notes, — 
Where a call for money on subscription is to be made by the 
directors, such call must be shown to have been made in order 
to recover. Stock notes are only to be used to indemnify the 
creditors, as such subscriptions are for their security, and a 
stockholder is not legally bound to pay more of his subscription 
than is necessary for this purpose. The declaration should show 
the amount of the deficit. 
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Barrett vs. Alton and Sangamon R. R. Co., 13 Ill., 504. Case af White 
vs. Smith, 77 Ill., 354, distinguished. 

Lamar Ins. Co. vs. Moore. 

Rep’d Jour'l, p. 747. Iuz. 8. C. 


$152. Fire.—Liabilily of Stockholders—Increase of.—Insol- 
vency.— Held, that the stockholders of an insurance company, or- 
ganized under the general law of 1869, are liable for the debts 
of the company to the full amount of their respective shares of 
stock, when the ,full amount subscribed has not been paid in ; 
and a stockholder is not relieved of this liability by payment of 
the stock subscribed by him. Until the full capital stock is paid 
in, and a certificate of the fact made and recorded, he is liable 
to be sued for the debts of the company to the amount of his 
stock. 

Butler vs. Walker, 80 Ill., 345. 

Held, that although the company had a special charter, yet in- 
creasing its capital stock under the general law was, in effect, an 
incorporation under the general law, and subscribers to the stock 


incurred the liabilities imposed by that law. Held, that the 
bankruptcy of the insurance company, does not affect the right 
of recovery against the stockholder. 


Tibbals vs. Libby. 
Rep’d Jour’), p. 769. 


CONSTRUCTION. 


§ 153. Lire.—Of Policy.—L-gal Heirs.—G. obtained a policy 
on his life for the benefit of and payable to “his legal heirs or 
assigns.” He bequeathed the policy to his children in his will. 
The widow renounced her rights under the will, and elected, in 
conformity with the Illinois statute, to take her dower and share 
in the estate. Two thirds of the amount of the policy was paid 
to the children, and the remaining third was claimed both by the 
widow and children. Held, that the presumption is that by the 
term “legal heirs,” in an insurance policy, is intended those to 
whom the law would give the property were the insured to die 
intestate, and not a particular person who might have inherited 
from him, under a state of facts which did not exist. And a 
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widow is not such an heir, nor can she claim dower in such 
policy. 

Rawson et al. vs. Rawson et al., 52 Ill., 62, and Richards vs. Miller, 62 id., 
417, distinguished. 

Gauch vs. St. Louis Mutual Life Ins. Co. 

Rep’d Jour'l, p. 737. 


LIMITATION. 


§154. Fire.—Of Remedies.—Effect of Injunction —The par- 
ties to a contract may legally stipulate for a shorter limitation to 
actions than that fixed by the general law. 

Ames vs. New York Union Ins. Co., 14 N. Y., 253; Ripley vs. Adtna Ins. 
Co., 30 id., 136 ; Roach vs. N. Y. and E. Ins. Co., id., 546 ; Mayor vs. Ham- 
ilton Ins. Co., 39 id., 46, 

The policies stipulated that no suit should be sustainable unless 
commenced within 12 months of the loss. An injunction was 
granted to a third party, restraining the company from paying 
aud the insured from receiving the money due until further order, 
and was not dissolved until more than 12 months had elapsed. 
The order was served on the insured, but not on the company. 
The suit was not brought until the injunction had been dissolved. 
Held, that the case is not within the rule that a party may not 
claim a forfeiture resulting from his own act. 

Vin. Abr., tit. Condition, N. C. C. 23; Bac. Abr. tit., Condition, O. 3. 

Held, that the statutory provision of New York, saving the 
rights of parties suspended by injunction, applies only to cases 
within the statute of limitations, and does not aid the present 
case. 

Barker vs. Millard, 16 Wend., 572 ; Riddlesbarger vs. Hartford Ins. Co., 
7 Wall., 386. 

Held, that a party who has lost his remedy at law through in- 
junction, must seek aid through equity. 

2 Casesin Ch., 217 ; Pulteney vs. Warren, 6 Ves., 72 ; 1 Vern., 74 ; 2 Atk., 
615 ; dissenting from 1 Atk., 1; Banning on Lim. of Act., 33 ; Marby vs. 
Marby, L. R., 3 Ch. D., 101. 

Idd, that the injunction having been obtained by a stranger, 
was not an act of the law which deprived the company of the 
benefit of the limitation, Had it absolutely prohibited bringing 
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suit, the court would undoubtedly have modified it on suggestion 
to save the rights of the parties, and neglect to make such sug- 
gestion would have been laches. <A suit commenced in violation 
of the injunction would not have been a defense to the company. 
The order would not have been violated by instituting a suit. 

Vining’s Abr., tit. Condit., R. C. 1; Comyn’s Dig., tit. Condition, L. 14 ; 
People vs. Bartlett, 3 Hill, 570 ; People vs. Manning, 8 Cow., 297; Kelly 
vs. Cowing, 4 Hill, 266; Burt vs. Mapes, 1 id., 649; Parker vs. Wakeman, 
10 Paige, 485 ; Hudson vs. Plets, 11 id., 180 ; High on Injunctions, 503. 

Held, that the case was barred by lapse of time. 

Wilkinson vs. First National Ins. Co. 

Rep'd Jour’l, p. 775. 


LOSS. 


§155. Fire.— Wisconsin Law.— Measure of Damages.— Fraud. 
—In an action on a fire insurance policy, where the amount of loss 
was determined by ch. 347, Laws of 1874, to be the amount of in- 
surance written in the policy ; Held, that a party cannot complain 
of a judgment against him because the damages awarded are less 
than the opposite party was entitled by law to recover. 

Reilly et al. vs. Franklin Ins. Co.; White vs. Conn. Mut. Life Ins. Co., 
U.S. C. C., Cent. L. J., 1877; Case of F. & D. Ins. Co. vs. Curry, Ky. 
C. A., 10 Ch. L. N., vol.10, p. 43, excepted to. 

Held, that the insurer cannot defend on the ground that by the 
terms of the policy, “all fraud, or attempt at fraud, by false 
swearing or otherwise,” on the part of the assured, was to cause 
a forfeiture, and that the assured, upon his examination under 
oath before a notary as to the amount of the loss, grossly and 
falsely exaggerated the value of the property for the purpose of 
defrauding the insurer. 

Bammessel vs. Brewers Fire Ins. Co. 

Rep’d Jour’l, p. 767. 


MORTGAGE INSURANCE. 


$156. Fire.—Construction of Mortgage Clause.—Subrogation. 
—When Policy is Void as to Mortgagor.—The policy was issued 
on the application of the mortgagee, in the name of the mortga- 
gor, loss payable to mortgagee. The mortgage contained a 
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clause requiring the mortgagor to insure for the benefit of the 
mortgagee, and in case of neglect authorizing the latter to insure 
and retain a lien for the premiums. The policy was void as to 
the mortgagor by reason of other insurance without consent. 
But payment of the loss was made in pursuance of a previous 
agreement by the company with the mortgagee, that its interest in 
all policies held by it as mortgagee, should be absolutely insured 
against any loss. The contract also provided that when “the 
policy may be deemed invalid as to the interest of the mortga- 
gor,” the bond and mortgage should be assigned to the company, 
“ it being understood that the only object of the agreement is to 
protect the mortgagees from loss.” Held, that where the in- 
surance is effected by the mortgagee independent of the mort- 
gagor, the company is entitled to subrogation, but where by any 
arrangement between the mortgagor and mortgagee, the insur- 
ance is effected for the benefit of the former, or he pays the 
premium, and loss ensues, he is entitled to have the amount ap- 
plied in payment of the mortgage. 

55 N. Y., 343; 17 N. Y., 428, 

Held, that the insurance being void as to the mortgagor, the pay- 
ment was made on the independent contract made with the 
mortgagee, as evidenced by the company exacting an assignment 
of the mortgage. Held, that the provision regarding subrogation 
was part of the consideration for absolute insurance of the mort- 
gagee. Held, that the agreement was not inimical to the interest 
of the mortgagor, and is to be distinguished from those cases in 
which the insurance remained valid as to the mortgagor. Held, 
that the company was entitled to the benefit of the subrogation. 

Waring vs. Loder, 53 N. Y., 581; Springfield Ins. Co. vs. Allen, 43 N. Y., 
389 ; Fraser vs. Hampden Fire Ins. Co., 10 Allen, 261 ; Thomas on Mort- 
gages, 183. Case of 7 Cush., 1, excepted to. 

Uister Co. Savings Institution vs. Decker. 

Rep’d Jour'l, p. 759. 


POLICY. 


§ 157. Frre.—Rescission of.—Fraud.—lIf there was no fraud 
in obtaining the policy, the company cannot rescind the contract 
of insurance after the loss occurred, on account of an intention 
to cause the fire. For this to be 4 ground for rescission, the 
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policy must be declared void before the fire occurs. Such fact, 
if proved, however, constitutes a complete defense to an action 
on the policy. 

Imperial Fire Ins. Co. vs. Gunning. 

Rep’d Jour’l, p. 741. Ixu. 8. C. 


$158. Fire.—Which Company was Liable—Cancellation— 
Authority of Agent.—The application was made to the agent of 
the R. and W. companies, who had authority to issue policies of 
the first, but only temporarily Lind the second. The agent 
placed the risk in the R. company. On the following morning 
the R. company ordered the policy canceled. The risk burned * 
that night. On the next morning the agent, ignorant of the fire, 
ordered his clerk to bind the insurance in the W. company. 
Meanwhile the agent of the insured, knowing of the fire, had re- 
ceived the R. policy from the clerk. Subsequently the W. policy 
was forwarded by that company to the agent, and tendered 
to the insured in place of the R. policy, but declined. Held, 
that the agent had the option of placing in either company at 
first, but having once placed the insurance and bound the R. 
company, his authority was exhausted. He had no right, so long 
as that contract was binding, to substitute another. Held, that 
the insured not having been notified of the cancellation, as re- 
quired by the R. policy, it was binding at the time of loss, and 
the W. policy being only intended to take effect on the termina- 
nation of the R. policy, had not attached. 


Massasoit Steam Mills Co. vs. Western Assur. Co. 
Rep’d Jour’l, p. 750. Mass. 8. J. C. 


§ 159. Lire.—Liability of Express Company for Loss of — 
The insured held a life policy for $5,000, stipulating that upon its 
surrender within thirty days after failure to pay any premium 
when due, the company would issue a paid-up policy for the 
amount of premiums paid. Sixteen days after such failure, the 
insured, in Alabama, forwarded the policy along with a letter re- 
questing a paid-up policy to the company, in New York, by ex- 
press. The receipt of the latter recited an insurance policy 
valued at $5,000, and contained a stipulation that the express 
company should not be liable for any loss unless a written claim 
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therefor was made within thirty days of the date of the receipt. 
The package was mislaid, and not delivered to the insurance com- 
pany until a month later, when the paid-up policy was refused, on 
the ground that it was too late. Held, in a suit to recover against 
the express company, that the stipulation requiring claims to be 
presented within thirty days, was like similar stipulations in fire 
policies ; it was a provision which the company had a right to 
make, and would be enforced. Held, that under the circum- 
stances, thirty days was a reasonable time within which the in- 
sured should have been put upon inquiry, and his failure to claim 
against the express company within that period, relieved it of 
liability. 

Express Co. vs. Harris, 51 Ind., 129 ; Express Co. vs. Will, 5 Phila. Rep., 


355 ; Express Co. vs. Caldwell, 21 Wallace. Case of So. Express Co. vs. 
Carpenter, 44 Ala., 101, excepted to. 


Southern Express Co. vs. Hunnicutt. 
Rep’d Jour'l, p. 653. Miss. 8. C. 


PRACTICE. 


$160. Fire.— Multiplicity of Suits—A multiplicity of suits 
against the company may be consolidated where the same ques- 
tion of law is concerned, and one action be sufficient. Ora de- 
fense can first be established at law, and then equity invoked to 
prevent further vexatious litigation ; but the first remedy is at 
law, and a court of equity will not interfere if that remedy is 
adequate. 

Gilman vs. Nixon, 26 Ill, 50; Stahl et al. vs. Webster et al., 11 id., 571, 

Imperial Fire Ins. Co. vs. Gunning. 

—$ 157, 


$161. Fire.— Objections after Appeal.—Verdict on False Testi- 
mony.—New Trial—When a motion is heard and determined, 
upon an agreed case and upon aflidavits in the court below, with- 
out objection, it is too late to raise any preliminary objection to 
the right of the court to entertain and decide the motion upon 
such papers after an appeal to this court. A verdict procured upon 

* false testimony concerning the contents of a lost letter, containing 
proofs of loss, will be set aside at the instance of the aggrieved 
party, when it satisfactorily appears that such party, through no 
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fault or lack of diligence in the preparation or conduct of the 
trial, was unprepared and unable to rebut such testimony at the 
time of the trial, and when it also appears that he has been guilty 
of no laches in making application for a new trial. In reviewing 
the order granting a new trial, upon grounds other than the 
insufficiency of the evidence to support the verdict, its correct- 
ness will be presumed, unless the contrary affirmatively appears 
of record. 

Nudd & Co. vs. Home Ins. and Banking Co. 

Rep’d Jour’l, p. 700. Minvy. 8. C. 


PROOFS OF LOSS. 


§ 162. Fire.—Arbitration— Waiver—An agreement by the 
insurer with the assured, after a loss, to submit the amount thereof 
to arbitration, is a waiver of the objection that “ proofs of loss” 
were not furnished as required by the policy. 


Bammessel vs. Brewers’ Fire Ins. Co. 
—§ 155. 


§163. Fire.— Waiver.—The State agent took the sworn state- 
ment of the insured in respect to various matters supposed to 
be material to the loss, and also those of two other parties con- 
cerning facts bearing on the company’s liability, but the state- 

‘ments did not embrace all the material facts required by the 
policy in the proofs of loss, and the agent testified that he dis- 
tinctly told the insured that they were not intended to waive such 
proofs, blank forms of which were in the hands of the local agent, 
who would aid him if he desired in filling them up. Held, that 
there had been no waiver of the proofs, and it was error to sub- 
mit the question to a jury. 

Ins. Co. of N. A. vs. Bainbridge. 

Rep’d Jour’l, p. 772. 


REFORMATION OF CONTRACT. 


§164. Free.— Power of Law and Equity Courts.—Parol Evi- 
dence.—It is not, strictly speaking, accurate, to say that courts of 
law, where, as in Illinois, the distinction between jurisdiction in 
law and equity is rigidly adhered to, will correct mistakes in writ- 
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ten instruments. They have no power to order changes made in 
the phraseology of written instruments offered in evidence ; they 
simply adjudicate the rights of the parties upon the instruments 
as they are, but in construing them they seek for the intention of 
the parties, and if this can be discerned, from all the language 
employed, clearly and satisfactorily, effect will be given it; a 
court of law will not receive parol evidence to contradict or en- 
large the terms of a writteninstrument. But in a court of equity, 
parol evidence is admissible of the real agreement between the 
parties in variation of the terms of the written agreement, and 
upon this, when sufficient, the mistake of the parties will be 
rectified, and the contract enforced as corrected. 

Kerr on Fraud and Mistake, Bump’s ed., p. 417, distinguished. 2 Phillips 
on Evidence, (Cowen, Hill and Edward’s notes), 665 ; 1 Story’s Equity Ju- 
risprudence, 3153 ; 2 Chitty on Conts., (11th Am. ed.) p. 1022 ; 1 Greenleaf’s 
Ev., 2296a and 297 ; The American Express Co. vs. Pinckney, 29 IIl., 292 ; 
Burr vs. Broadway Ins. Co., 16 N. Y., 274; and Bernard et al. vs. Cush- 
ing et al., 4 Metcalf, 233. 

It was alleged that the policy by mistake was made to run 
from the 22d of May, 1874, to the 2d of April, 1874, instead of 
the 2d of April, 1875, and on the policy was indorsed, “ Expires 
7th April, 18.5.” Held, that the indorsement was evidently but 
a@ memorandum, without any obvious authority to bind anybody, 
and confessedly inaccurate, and was inadmissible in law to explain 
the ambiguity. Held, that the face of the policy failing to show 
the intention, the mistake was peculiarly within the province of 
equity. 

Savage et al. vs. Berry, 2 Scam., 565. 

Held, that it was competent for the court in the same decree 
to rectify the mistake, and give judgment for the amount due 
upon the policy as rectified. 

Ballance vs. Underhill, 3 Scam., 459 ; Willis et al. vs. Henderson, 4 Ind., 
18 ; Broadwell vs. Broadwell, 1 Gilman, 605. 

Mercantile Ins. Co. vs. Jaynes et al. 

Rep’d Jour’l, p. 754. 


TITLE. 


§165. Fire.—Part Ownership.—Interest in Wife's Property.— 
Knowledge of Agent.—A part of the insured property was pur- 






















1878.] Title. 733 





chased on credit, and by the contract the title was not to pass 
until the price was fully paid. A part only of the price had been 
paid. The policy provided that if any other person had an in- 
terest in the property, a failure to state the fact, and any misre- 
presentation or concealment, should render it void. Held, that 
an insurance upon the property simply as owner for an amount 
in excess of the insured’s interest avoided this part of the insur- 
ance. 

Kibbie vs. Hamilton Fire Ins. Co., 11 Gray, 163 ; Clay F. & M. Ins. Co. 
vs. Huron S. & L. Co., 31 Mich., 346. 

A part of the property covered belonged to the wife of insured. 
Held, that in Michigan the husband has no control over his 
wife’s property, and the insurance was void for want of interest. 
Held, that the case was not affected by the agent’s knowledge of 
the fact. No agreement between the parties could legalize a 
wager policy. 

Peoria F. & M. Ins. Co. vs. Hall, 13 Mich., 202. 


Agricultural Ins. Co. vs. Montague. 


—§ 145. 


$166. Fire.—Subsequent Mortgage and Foreclosure.—Construc- 
tion of Pclicy.—Respondent held a policy of insurance given by 
appellant upon her dwelling-house and other property therein, 
containing the following clause: “If the property be sold or 
transferred, or any change take place in title or possession, (ex- 
cept by reason of the death of the insured,) whether by legal 
process or judicial decree, or voluntarily transfer or conveyance, 
* * * this policy shall be void.” Held, that the language is that 
of the insurer, for his own benefit, and must be construed most 
strongly against him. 

Hoffmann vs. Utica Ins. Co., 32 N. Y., 405; Westfall vs. Hudson Riv. 
Ins. Co., 2 Duer, 495; Ins. Co. vs. Wright, 1 Wall., 456; West. Ins. Co. 
vs. Crapper, 32 Pa. St., 351. 

Held, that the policy was not avoided by a mortgage upon the 
property after the issuance of the policy. The foreclosure of such 
mortgage by advertisement and a sale of the mortgaged premises 
on such foreclosure, the period for redemption not having expired 
and no change having taken place in the possession, did not 
operate as “a sale, transfer, or change in title,” within the mean- 
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ing of the policy, so as to defeat a recovery for a loss accruing 
after the foreclosure sale, and before the expiration of the time 
of redemption. 


S. F. & M Ins. Co. vs, Allen, 43 N. Y., 389; Burr. Law Dict., vol. 2, 
p. 986 ; General Statutes, p. 373, sec. 11 ; id., p. 540, sec. 11; Donnelly vs. 
Simonton, 7 Minn., 167 ; Horton vs. Miffit, 14 Minn., 290-292. 


Loy vs. Home Ins. Co, 
Rep'd Jour’! p. 763, Miny. 8. C. 


UNAUTHORIZED COMPANIES, 


§167. Lire.—Right to Sue and take Securities in Wisconsin.— 
Foreign corporations may maintain suits in the courts of this 
State, and foreign insurance companies may take securities in 
this State for debts due them from residents thereof, without com- 
plying with the statutory conditions to their transaction here of 
the business of insurance. 

Charter Ouk Life Ins, Co. vs, Sawyer. 

Rep’d Jour’l, p. 766, 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Philadelphia Common Pleas. 


KENSINGTON NATIONAL BANK 
vs, 


YERKES, Defendant, arn WYOMING 
INS.*CO., Garnishee.* 


The policy contained a condition that the insurance should cease in case the 
property was levied on or taken into legal custody, or in case an incumbrance 
should fall or be executed on the property which reduced the insured’s interest 
below the amount insured, and he failed to notify the company. It was also 


declared in the body of the policy that payment was to be made in conformity 
with the conditions. 


Held, that the conditions formed a part of the contract, and a judgment of suffi- 


cient amount, though no levy was executed, avoided the insurance where the 
company was not notified. 


[Statement of the Case.] 
The defense was that the policy was avoided by the following con- 
dition printed on the back : 
“ The insurance by this policy shall cease at and from the time the 
property hereby insured shall be levied on, or taken into possession 
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or custody under any proceeding in law or equity, and should there, 
during the life of this policy, an incumbrance fall or be executed up- 
on the property insured sufficient to reduce the real interest of the 
insured in the same to a sum only equal to or below the amount 
insured, and he neglect or fail to obtain the consent of the company 
thereto, then and in that case the policy shall be void.” 

There was evidence of a judgment exceeding the value of the prop- 
erty against the insured, but no levy had been made. 


Per Cortam. 

We think the conditions printed upon the policy form a part of the 
terms. Not only do they in fact appear upon the instrument itself, 
necepted by the assured, and presumably were accepted by him, but 
they are referred to in the body of the policy, which declares that 
payment is to be made sixty days after the notice of proof and adjust- 
ment of the loss, “in conformity to the conditions annexed to this 
policy.” The assured was thus referred to the annexed conditions in 
order to find those affecting the payment of his loss, and necessarily 
must discover the others in doing so. It would be going too far to say 
that he did not accept his policy affected by the conditions printed 
upon it, and thus referred to. 

Under the seventeenth condition the policy ceases ipso facto when 
the insured property is levied upon, or taken into possession or cus- 
tody under any proceedings in law or equity. The next clause is : 
“ And should there, during the life of this policy, an incumbrance 
fall or be executed upon the property insured sufficient to reduce 
the real interest of the insured in the same, and he neglect,or fuil to 
obtain the consent of the company thereto, then and in that case the 
policy shall be void.” 

The former clause having relation to an act of law, this is intended 
to protect the company against an act of the assured himself. 

Hence if he suffers a judgment to be entered against him, the in- 
cumbrance falis, and if he executes a mortgage, it is executed upon 
the property and he must give notice and obtain consent, or other- 
wise if the incumbrance gives another a right, and lessens his own in- 
terest in the property toa sum not exceeding the amount of the pol- 
icy, he forfeits his policy. 

Judgment affirmed. 





Gauch vs. St. Louis Mutual Life Ins. Co. 


SUPREME COURT OF ILLINOIS. 


GAUCH 
vs. 


ST. LOUIS MUTUAL LIFE INS. CO.* 


The presumption is that by the term ‘legal heirs,” in an insurance policy, is in- 
tended those to whom the law would give the property were the insured to die 
intestate, and not a particular person who might have inherited from him, un- 
der a state of facts which did not exist. Aud a widow is not such an heir, nor 
can she claim dower in such policy. 


Decree affirmed. 


Scnortetp, J. 

Christian Gauch obtained a policy of insurance on his life, from 
the St. Louis Mutual Life Insurance Company, of $5,000, for the 
benefit of, and payable to “his legal heirs or assigns.” By his last 
will and testament, among other bequests, Gauch bequeathed this 
policy to his children. He died leaving surviving him a widow and 
eight children. His widow renounced, in conformity with the provi- 
sions of the statute, the benefit of the bequests and devises made her 
by the will, and elected to take in lieu thereof her dower and legal 
share in the estate. Two thirds of the amount due on the policy 
were paid to the children of Gauch. The remaining third is claimed 
both by the widow and the children, and the insurance company filed 
its bill of interpleader, to determine the rights of the respective 
claimants, and ascertain to whom this balance should be paid. The 
court below decided that the children were entitled to the entire 
amount called for by the policy, and consequéntly that the unpaid 
balance due on the policy should be paid to them, and from that de- 
cree this appeal is prosecuted by the widow. 
“Decided June2s, 1878. =~*~C~C~C~C~C~C~*S 
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Assuming, as is tacitly conceded by counsel for appellees, that the 
bequest of the policy by the last will and testament of Gauch did not 
operate as a valid assignment to the children, the question to be de- 
termined is, does the term “legal heirs,” as used in the policy, include 
the widow. 

Appellant’s counsel refer to Rawson et al. vs. Rawson et al., 52 Ill. 
62; and Richards vs. Miller, 62 id., 417, as sustaining the affirmative 
of the question. In these cases the deceased left no child or children, 
nor descendants of child or children, surviving ; hence the widow in 
the first case, and the husband in the last case, occupied the relation 
to the deceased which entitled them to one half of the real estate, and 
the whole of the personal estate, upon renouncing the benefits and 
bequests and devises of the respective wills. In those cases the hus- 
band and wife respectively were held to be heirs at law, under the 
existing facts. Had there been a child, or children, or descendants 
of a child, or children, surviving, however, it is evident it could not 
have been held they were heirs at law, on the grounds stated in the 
opinions ; for in that contingency, the child or children, or descen- 
dants of a child or children, would have been entitled to the pro- 
perty, subject to the claim of dower in the real estate, and the claim 
for one third of the personal property of the surviving husband or 
wife. 

In certain contingencies brothers, sisters, parents, and even kindred 
in the remotest degree, are heirs at law ; but it would be absurd in 
the extreme to suppose that an individual having no children, who 
should devise and bequeath his property to his “ legal heirs,” intended 
all his kindred should take. The legal presumption in such cases 
would clearly be, that he intended those to whom the law would give 
his property, real and personal, he dying intestate ; and hence it is 
the actual capacity of inheritance at the time of the death of the 
owner of property, and not the fact that a particular person might 
have inherited from him under a state of facts which did not exist, 
that determines who is heir. 

It is plain the widow here did not take, as did the parties in Raw- 
son et al. vs. Rawson et al., and Richards vs. Miller, supra, “ because 
Gauch left children surviving him, and she cannot be declared to be 
legal heir,” upon the grounds on which the wife in the one case, and 
the husband in the other, were there so declared. 

But reliance is placed by counsel for appellant on this language, 
found in the Revised Statutes of 1874, in the fourth clause of § 1, of 
chap. 39, entitled Descent. “Where there is a widow, or a surviving 
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husband, and also a child, or children, or the descendants of such 
child or children, of the intestate, the widow, or surviving husband, 
shall receive as his or her absolute personal estate one third of all 
the personal estate of the intestate.” 

So far as this affects the widow, itis not of recent enactment. The 
only new feature in it is that recognizing the same right of the hus- 
band in respect to the wife’s estate, that the wife -has in respect to 
that of the husband ; and this was obviously to harmonize with the 
statute abolishing tenancy by the courtesy, and giving the husband 
dower in the lands of the deceased wife, the same as the wife has in 
the lands of the deceased husband. See R. S., 1874, chap. 41, en- 
titled, “Dower,” § 1. The provision was first enacted in section six 
of “ An act to amend an act,” approved February 11, 1847, (Laws of 
1847, p. 168.) The section then read thus, “The word ‘ Dower,’ as 
concerning wills, used in the forty-sixth section of the 109th chapter 
of the Revised Statutes, entitled, ‘ Wills, shall be construed to in- 
clude a saving to the widows of persons dying intestate, of one third 
of the personal estate forever, after the payment of debts.” Section 
forty-six of the Revised Statutes of 1845, which was thus amended, 
declares how estates of intestates shall descend. R. S., 1845, p. 545. 

In Rawson et al. vs. Rawson et al., supra, it was argued that this 
amendment repealed so much of the section amended as gave to the 
widow of*an intestate who left no child or children, or descendants 
of child or children surviving, one half of the real, and the whole of 
the personal estate ; but this court said, “It is very apparent, we 
think, that this act is treating of a widow entitled to dower, not as an 
heir under the forty-sixth section, under which the claim in question 
is presented.” The only subject before the legislature when this 
amendatory act was passed, was the rights of the widow as such. It 
was not designed to abridge her rights as an heir under the statute 
of descents ; but to enlarge her dower rights. If that was the object 
and effect of the enactment, then it can hardly be seriously claimed 
that the revision of 1874 has changed it. 

That it was intended to be used in the same sense, in the revision 
of 1874, is, we think, further obvious from the 10th section of chap. 41 
of that revision, entitled, “ Dower,” which provides, “ Any devise of 
land, or any estate therein, or any other provision made by the will of 
a deceased wife or husband, shall, unless otherwise expressed in the 
will, bar the dower of such survivor in the lands of the deceased, un- 
less such survivor shall elect to, and does renounce the benefit of such 
devise, or other provision, in which case he or she shall be entitled to 
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dower in the lands, and to one third of the personal estate, after the 
payment of debts.” 

Now this very clearly has no reference whatever to the rights of 
husband or wife as heir to each other, but solely to their rights as 
widow, and surviving husband, and this is placed beyond cavil by the 
twelfth section of the same act, which exclusively relates to cases 
where, under the statute, the one inherits from the other, and a will 
has been made. 

The word “heir” has a technical signification, and we must pre- 
sume that in the policy the term “legal heirs,” was in its strict and 
primary sense, there being nothing in the text to show that it was 
used in any other sense. It was said in Richards vs. Miller, supra, 
“The word heir, when uncontrolled by the context, designates the 
person appointed by law to succeed to the real estate in question in 
case of intestacy.” Referring to 2nd Jarman on Wills, Jacobs says : 
“ Heir is he who succeeds by descent, to lands, tenements, and heredi- 
taments, being an estate of inheritance.” We know of no respectable 
authority, and venture there is none, holding that one entitled to 
dower, or an interest in the nature of dower, or any allowance of per- 
sonal property, only because of the survivorship, of the husband or 
wife, is held to be included within the legal definition of “ heir.” Nor 
is the distinction between the word “widow ” and the word “ heir” 
less marked in common parlance. No one having childyen sheaks of 
his wife in contemplation of her survivorship as his “heir,” but it is 
believed it is universal that she is referred to as “widow,” and the 
children as “heirs.” 

There is therefore no reason in our opinion for holding, that when 

yauch had the words “legal heirs” inserted in the beneficiaries of 
the policy, he intended his wife. 

Parol testimony was heard on the hearing, tending to show that 
Gauch intended his children by the'word “heirs.” The court below 
did not, nor do we take this evidence into consideration, in arriving at 
the construction to be placed on the language of the policy ; and it is 
therefore unimportant whether its admission was proper or not. 

The decree below is affirmed. 





1878.) Imperial Fire Ins. Co. vs. Gunning. 


SUPREME COURT OF ILLINOIS. 


IMPERIAL FIRE INS. CO. 
vs. 


GUNNING. 


If there was no fraud in obtaining the policy, the company cannot rescind the con- 
tract of insurance after the loss occurred, on account of an intention to cause 
the fire. For this to be a ground for rescission, the policy must be declared 
void before the fire occurs. Sach fact, if proved, however, constitutes a com- 
plete defense to an actiou on the policy. 


A multiplicity of suits against the company may be consolidated where the same 
question of law is concerned, and one action be sufficient. Or a defense can 
first be established at law, and then equity invoked to prevent further vexa- 
tious litigation ; but the first remedy is at law, and a court of equity will not 
interfere if that remedy is adequate. 

Decree affirmed. 


Scort, J. 


This bill was for an injunction and relief. A demurrer was sus- 
tained to it, and the bill dismissed for want of equity. 

It is charged defendant Gunning procured from complainant a 
policy of insurance against loss by fire, in the sum of $5,000 on his 
brick wagon factory building, and its contents, and that afterward 
the building with all that it contained was destroyed by fire. It is 
further alleged that about the same time Gunning procured other in- 
surances upon the same property, in all$18,000. After the fire, Gun- 
ning compromised with some of the insurance companies, and left the 
country. Suits on attachment were commenced against him by 
a number of different persons, and complainant was summoned in 
each case as garnishee. 

The grounds of relief set forth, are that Gunning procured the 
policy of insurance with the intention of setting on fire the building, 
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that he might recover the insurance, and that afterward he did set 
the fire that caused the destruction of the building and its contents. 
The prayer of the bill is that the policy may be declared void, and 
the suits against the complainant be enjoined. 

It will be observed that Gunning was not charged with any fraud- 
ulent practices in procuring the policy of insurance upon his pro- 
perty, such as would warrant a rescission of the insurance contract. 
All that is alleged is a sinister purpose to do an unlawful act. He 
did nothing to induce the taking of the risk, by which complainant 
was overreached. Indeed, it is not charged that the risk was not a 
fair one, and a proper one to be assumed. That which avoids the 
policy is a subsequent unlawful act of setting the building on fire. 
So far as it is disclosed, the contract of insurance seems to have been 
fairly obtained, barring the’ fact Gunning may have meditated a 
secret purpose at some future time to do an unlawful act, to the 
injury of complainant. Assuredly the act of setting the building on 
fire avoids the insurance contract. But itis no reason for declaring 
it void after losses occurred. Had it come to the knowledge of the 
company that Gunning intended to destroy the property, that would 
have authorized an immediate cancellation of the policy. Loss hav- 
ing occurred, it is now only a matter of defense. The company 
could not itself declare a recission of the contract, nor are any facts 
proven that would warrant a court of equity in declaring the policy 
void, as having been procured by fraud. It is too late to decree that 
character of relief. The fact the assured set the fire which consumed 
the property covered by the policy, if proven, would constitute a 
complete defense to any suit to recover the insurance money, and of 
course it is available in an action at law. 

Another argument is, that this bill can be maintained, on account 
of the fact, so many suits have been commenced against the com- 
pany as garnishee, that it will be required to answer, and be drawn 
into litigation with the parties to each suit, in respect to a single 
c.use of action. 

This, we think, is a misapprehension of the law. Should it be made 
to appear but a single cause of action was involved, notwithstanding 
tiere are different plaintiffs, the court, no doubt, on motion of the 
garnishee, would consolidate the several suits into one action. In 
this way one verdict would be conclusive of the whole subject matter of 
the litigation. This seems to be the practice indicated by this court 
in Gilman vs. Nixon, 26 IL, 50, where it was said, in accordance with 
an intimation in Stahl et al. vs. Webster et al, 11 Il, 571, “the 
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proper practice in such cases as the one at bar, is to enter judgment 
against the garnishee in favor of the defendant in the attachment.” 
It is then added, “The judgment stands in favor of the debtor, for 
the benefit of such of his attaching and judgment creditors as may 
prove a right to share its proceeds. Such creditors would then have 
the right to control the judgment, and the money, when collected 
from the garnishee, would be liable to be distributed among the 
several creditors.” Adopting this practice, the garnishee will not be 
involved in a multiplicity of suits concerning a single cause of action. 
But one defense is all the company will be required to make, and if 
successful in that, it will be conclusive of the whole controversy, 
In this view, there can be no reason for invoking the aid of a court of 
equity. The alleged defense is a legal one, and can be more appro- 
priately made in an action at law. 

But were the practice otherwise than we have indicated, still we 
think it would be incumbent on complainant, considering the char- 
acter of the cases, to first establish a defense at law, and if it should 
appear other parties continue to harass the company on account of 
the same cause of action, equity no doubt would interfere to pro- 
hibit further vexatious litigation. Commonly, chancery will assume 
jurisdiction in the first instance, to prevent a multiplicity of suits, 
where a party prosecutes or defends a right against a great number 
of persons, or where a great number of persons prosecute or defend a 
right against a single individual. - But we do not think this is a case 
where a court of equity will or ought to assume jurisdiction, until com- 
plainant has established a defense at law, nor until it shall be made to 
appear there is danger the right established will be further and vexa- 
iously controverted. In that event equity would have an undoubt ed 
right to afford relief. We agree fully with the court below ; the bill 
presents no grounds for the interposition of a Court of Chance ry 
and its decree will be affirmed. 

Decree affirmed. 
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SUPREME COURT OF ILLINOIS. 


PEOPLE 
US. 


EMPIRE INS. CO. 


Under the statute of Illinois an insurance company may exercise the powers con- 
ferred upon it by its charter, independent of the general law, and if its charter 
allows it to do business with a capital stock of not less than $50,000, or more 
than $300,000, it may reduce its capital stock to $100,000 at any time, and not 
lose its power to do business where the general law requires a capital of $15Q,- 
000. Nor does a change of name affect its rights. 


Judgment affirmed. 





Craia, J. 

This was an information in the nature of a quo warranto, filed by 
the attorney general, in the name of and for, and on behalf of the 
people against the Empire Fire Insurance Company, to require the 
company to show its authority for establishing on agency and exer- 
cising its franchise in the city of Chicago, with a capital less than 
$150,000, as required by section 6, chap. 73, R. S. 1874, p. 591, 
which declares no joint-stock company shall be incorporated under 
this act in city of Chicago, nor shall any company incorporated under 
this act establish any agency for the transaction of business in said 
city, with a smaller capital than $150,000, actually paid in, in cash, 
nor in any other county in this State with a smaller capital than 
$100,000 actually paid in, in cash. The company interposed a plea 
to the information, to which the people demurred, and the ques- 
tion is, whether the decision of the Circuit Court sustaining the plea 
is correct. The defendant was originally organized under the name 
of the “Du Page County Mutual Insurance Company of Wheaton,’ 
under a special charter approved February 16, 1857, Private Laws of 





1878. ] People vs. Empire Ins. Co. 745 


~ 1857, page 1001. Sec. 2, of the act provides: “The capital stock of 
said corporation shall not be less than fifty thousand dollars, and 
may at the pleasure of said corporation be increased to any further 
sum, not exceeding three hundred thousand dollars, and shall be di- 
vided into shares of fifty dollars each.” 

In 1867 an act was passed, changing the name of the company to 
that of the “ Illinois State Insurance Company,” with power to estab- 
lish an office in the city of Chicago, to issue policies, and make all con- 
tracts and agreements pertaining to the business of insurance in 
Chicago, as well as at the home office. Private Laws of 1867, vol. 2, 
p. 168. 

In 1874 the capital stock was increased to $100,000, and in 1875 
the stock was increased to $300,000. Under the act of 1867, an 
office was established in Chicago in 1873, and from that time onward 
the insurance business was transacted in that city. 

On the 15th day of October, 1877, the company changed its name 
to “Empire Fire Insurance Company,” and reduced its capital to 
$100,000. This action was had under the provisions of the act of 
March 26, 1874, R. L. 1874, p. 294. The last clause of the fourth 
section of the last named act declares : “ And provided further, that 
any corporation other than corporations for manufacturing purposes, 
availing itself of, or accepting the benefits of or formed under this act, 
except the mere change of name, shall be subject to the general laws 
of this state now in force, or which may hereafter be passed regulat- 
ing corporations of like character.” Under this clause of the statute, 
it is contended by the attorney general that when the company re- 
duced its capital it voluntarily waived and abandoned all special 
privileges conferred by its special charter and the subsequent amend- 
ments thereof, and became subject to the provisions of the general 
laws of the State, and stood under an equal footing with corporations 
organized under such general laws, and with no greater powers or 
privileges. If section 6, supra, was the only provision of the general 
law bearing upon the question, we would not hesitate to hold that the 
company had no authority to establish an agency or office in the city of 
Chicago, and exercise its franchises with a less capital than $150,000. 
But such is not the case. Sec. 19, of chap. 73, p. 595, R. S. 1874, de- 
clares all insurance companies heretofore organized in the State of 
Illinois, and doing business in this State, are hereby brought under 
the provisions of this act, except that their capitals may continue of 
the amount and character named in and authorized by their re- 
spective charters, during the existing term of such charters. And 





746 Report of Decisions. { Oct., 


the invesments of the capital and assets of such companies may re- 
main the same as prescribed by their charters, anything in this act to 
the contrary notwithstanding ; and such companies shall also be en- 
titled to all the privileges and powers granted by said charters. It 
is apparent that section 6 was intended to include such companies 
as might become organized under the general law of the State, and 
it is equally clear that it was the intention of the legislature, by incor- 
porating section 19 in the revision, to allow companies acting under 
existing special charters, to continue business with the amount of 
capital authorized by their respective charters. The only reasonable 
and fair construction to be given to the two sections is, that they 
were designed for two distinct classes of corporations. The harmony 
and consistency of the two sections cannot be maintained on any 
other theory. This construction harmonizes the two sections, while 
a different one renders them contradictory and utterly inconsistent 
with each other. Under the charter the defendant had the right to 
transact its business with a capital of from fifty to three hundred 
thousand dollars. Under the act of 1872, heretofore cited, it had the 
right to reduce its capital ; but such reduction brought it under the 
general law of the State ; but section 19 of the general law of the 
State confined the power to certain business, with the amount of 
capital authorized by the special charter. It therefore follows that 
the company doing business in Chicago with a capital of $100,000, 
was in the exercise of a right conferred by law. The demurrer to 
the plea was properly overruled and the judgment must be affirmed. 
Judgment affirmed. 





Lamar Ins. Co. vs. Moore. 


SUPREME COURT OF ILLINOIS. 


LAMAR INS. CO. 
US. 


MOORE. 


Where a call for money on subscription is to be made by the directors, such call 
must be shown to have been made in order to recover. Stock notes are only to 
be used to indemnify the creditors, as such subscriptions are for their security, 
and a stockholder is not legally bound to pay more of his subscription than is 
necessary for this purpose. ‘I'he decluratiun should show the amount of the 
deficit. 

Judgment affirmed. 


Breese, J. 

In view of the averments in both counts in plaintiff’s declaration, we 
do not deem it necessary to determine the character of the instru- 
ment sued on, whether it be a negotiable promissory note due on de- 
mand, or otherwise. We are satisfied the organization of the cor- 
poration, and the subscription by the defendant for five shares of the 
capital stock, created a liability on his part to pay to the company 
the amount of his subscription. Such subscriptions make up the 
capital stock of such companies, and is a trust fund for the security 
of the creditors of the company. The true question is, to what ex- 
tent, under the averments in the declaration, can this liability be en- 
forced, the corporation being insolvent, and its assets in the hands of 
a receiver ? 

Appellant’s counsel insist it can be enforced to the extent of the 
undertaking. He says the company is an insolvent corporation, 
and a receiver has been appointed ; that this suit is for his use, and 
the proceeds are to be applied by him in payment of the debts of 
the corporation ; that the note is an asset of the corporation. And 
again, the defendant is a stockholder in the company ; the note was 
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given for capital stock and represented it ; the capital stock is pledged 
to those who deal with the corporation for their security ; the unpaid 
balance upon stock notes are as subject to collection as any other 
debts due to the company, and he asks why they should not be col- 
lected and the creditors paid? The answer to all this is, such is not 
the contract defendant entered into. He engaged to pay the eighty 
per cent of this subscription remaining unpaid, “on the call of the 
directors, as they might be instructed by the majority of the stock- 
holders represented at any regular meeting.” 

This action is not brought by the receiver, but by the Lamar Insur- 
ance Company, the corporation with whom the defendant contracted ; 
and before recovery can be had, the plaintiff must show the required 
call was made. Barrett vs. Alton and Sangamon R. R. Co., 13 TIL, 504. 
When an insurance corporation becomes insolvent, and its effects 
placed under the control of a receiver, stock notes are nothing more 
than instruments to be used in the same manner and for the same 
purpose as the capital stock could be used, and that would be as an 
indemnity to be applied to the discharge of the liabilities of the cor- 
poration. A stockholder in a corporation so placed is not legally 
bound to pay more of his subscription than may be necessary to 
satisfy outstanding debts. Hence the necessity, in an action to en- 
force such a liability, that the amount of the debts should be averred 
and proved. Suppose this insolvent corporation owed two hundred 
dollars only, would it be right to recover of the defendant twice that 
amount, or half to be returned to him when the debt is paid, waiving 
expenses, commissions and other deductions ? 

When we consider the nature of insurance corporations we can well 
understand why subscriptions to their capital stock are made in the 
way this was made. They differ from banking, railroad, and manu- 
facturing companies, whose capital is necessarily invested in the ac- 
tive operation in which such corporations are engaged. Not so with 
insurance companies. The capital stock of such companies is not 
active, nor is it as a general thing used in their operations. Their 
contracts are contracts of indemnity, the premiums coming to them 
being so calculated and arranged as to meet its ordinary liabilities 
for losses Stock in such companies is issued upon the payment of 
a small per cent, as in this case, the balance being subject to call to 
meet disasters. 

This action is brought by the corporation for the use of the re- 
ceiver. Why for his use? The answer is, that he may be able to 
pay outstanding debts of the corporation. He can only demand so 
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much of a stock subscriber as his subscription amounts to, and only 
so much of that as may discharge the debt. In the absence of any 
averment in the declaration of the amount of debts due by this cor- 
poration the plaintiff cannot recover. Burnham’s judgment, and 
those of the other creditors who joined in the bill of complaint, may 
not have amounted to one hundred dollars ; we cannot know, as it is 
not averred. The bill was filed to discover assets of the corporation, 
and apply them to the payment of these judgments, hence the neces- 
sity of showing the amount of the judgments. It is not averred 
that the capital stock has been absorbed by losses, but only reduced 
and lessened. It follows, therefore, if the debts set out in the bill of 
complaint could be met and discharged by using the capital stock 
paid in, there was no necessity for this demand upon the defendant. 
Some allusion is made to the case of White vs. Smith, 77 IIL, 354. 
In that case regular calls had been made by the board of directors. 
We are of opinion, in this action brought by the company, a recovery 
can be had only on the terms*of the subscription ; and further, that 
by the insolvency of the company and a transfer of its assets to a re- 
ceiver, a stock note such as this can be enforced only to the extent 
of the deficit, and that the declaration should show. 
Judgment affirmed. 





Report of Decisions. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Marcu Term, 1878. 


MASSASOIT STEAM MILLS CO. 


vs. 
WESTERN ASSURANCE CO.* 


The application was made to the agent of the R. and W. companies, who had au- 
thority to issue policies of the first, but only temporarily bind the second. The 
agent placed the risk in the R. company. On the following morning the R. 
company ordered the policy cauceled. The risk burned that night. On the 
next morning the agent, iymorant of the fire, ordered his clerk to bind the in- 
surance in the W. company. Meanwhile the agent of the insured, knowing of 
the fire, had received the R. policy from the clerk, Subsequently the W. pol- 
icy was forwarded by that company to the agent, and tendered to the insured 
in place of the R. policy, but declined. 

deld, ‘that the agent had the option of plicing in either company at first, but hav- 
ing once placed the insurance and bound the R. company, his authority was ex- 
hausted. He had no right, so long as that contract was binding, to substitute 
another, 

Held, that the insured not having been notified of the cancellation, as required by 
the R. policy, it was binding at the time of loss, and the W. policy being only 
intended to take effect on the termination of the R, policy, bad not attached. 


[Statement of facts by Ed. Ins. Law Journal. } 


On November 1, 1875, application for insurance on the Massasoit 
Mills was made by a broker to agents representing the Revere and 
the Western Insurance Companies. The insurance was placed in the 
Revere. The risk being reported, was ordered canceled by the pre- 
sident on the morning of the 2d. The mill was burned on the evening 
of the 2d. The Revere policy was subsequently delivered by the 
agent’s clerk to the broker ; while the agent, not knowing of the fire, 


* Decision rendered July 29, 1878, 
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afterward directed his clerk to bind the Revere’s $2,500 in the Wes- 
tern. The Revere policy was delivered among others to the mill com- 
pany and accepted. The policy of the Western was afterward re- 
ceived by the agent from that company, and tendered to the mills 
company in exchauge for the Revere policy, but was declined on the 
ground that the Revere was deemed liable. The present suit was in 
the interest of the Revere, to determine the liability as between the 
two companies. The further facts appear in the opinion. 


M.'F. Dickinson, Jr., and J. Fox, for Plaintiff. 
F. C. Wetcu, and F. I. Amory, for Defendant. 


Lorp, J. 

There can be no doubt that the policy of the Revere Insurance 
Company had attached before the fire. On or before November 1, 
1875, application was made in behalf of the plaintiff for insurance. 
This application was made to Jackson & Hinckley, who were agents 
of the defendant company, and agents also of the Revere Insurance 
Company. These agents had authority to issue policies of the Revere 
Insurance Company. They had no authority to issue policies of the 
defendant company, though they had authority temporarily to bind it. 
On November 1, such agents informed the agent of the plaintiff that 
they had taken the insurance in the amount requested, to wit, in the 
sum of $2,500. They did not tell him in what office they had taken 
it. This, however, is what they had done: They had decided to in- 
sure in the Revere office. They had written the policy in that office 
under the plaintiff's application, and had notified the office to that 
effect. 

This was the precise condition of things from November 1, to the 
evening of November 2. Ifa loss had happened during that interval, 
there can be no doubt that the Revere Insurance Company would 
have been liable for it upon that policy. The Revere policy having 
attached, it could terminate only by the expiration of the risk, by the 
agreement of the parties, or by some means provided by the contract. 
The risk had not terminated at the time of the loss. The parties had 
not agreed to vacate the policy. The policy, however, provided for 
its determination at the will of the company ; this, however, was con- 
ditional upon notice being given of the termination. No notice was 
given. The policy remained in force, and the Revere Company was 
liable upon it. On November 2d the Revere company declined the 
risk. Upon the facts as reported, the company could not decline the 
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risk except by terminating the same by notice, which was not given. 
The agent of the Revere company concluded to put the risk in the de- 
fendant company ; this he had no authority todo. He had the op- 
tion originally to insure in either company ; but having exercised 
that option in a mode which constituted a valid contract between the 
plaintiff and the Revere company, his power was exhausted. Rights 
had become fixed, which he could not at his will change. If, before 
the loss, there had been any evidence of the plaintiff’s assent to the 
change, it might have been made ; but there was no such evidence. 

It appears as a fact that Wood, who was the agent of the plaintiff to 
procure the insurance, and upon whose application the policy in the 
Revere company was written, knew before the fire that the policy had 
been made by the Revere company. He, having made the application 
to Hinckley for the insurance, and having left the option of the office 
in which insurance should be effected, upon learning that the insur- 
ance was made in the Revere office, made no objection to it ; his 
failure to do so would be a ratification of the selection, if such rati- 
fication was necessary, for upon the determination of Jackson and 
Hinckley to insure in the Revere office, and upon the writing of the 
policy, the company on which insurance was to be made being wholly 
in their option, the contract was complete. 

There was no condition precedent to the taking effect of the con- 
tract. The mode of payment of premium was understood by the par- 
ties, and no objection was then or is now made, that either payment 
of the premium or delivery of the policy was a condition precedent to 
the consummation of the contract. The loss was one, therefore, for 
which the Revere company was liable. There is no claim that insur- 
ance either was or was contemplated to be in more than one of the 
two companies ; and we think that the report of the case shows that 
the exact legal effect of the acts in relation to the insurance was un- 
derstood by the parties, and that all parties understood that upon the 
facts the Revere company was responsible to the plaintiff for the loss. 

Inasmuch, however, as Jackson & Hinckley, who completed the in- 
surance for the Revere company, were also agents of the defendant 
company, with power to bind it, and inasmuch as they had determined 
to vacate the insurance in the Revere office, and to insure in the de- 
fendant office, it is supposed that this action is brought because, as 
between the two companies, of each of which Jackson & Hinckley 
were agents, the equities are in favor of the Revere company, and that 
equitably the defendant company should pay the loss. That as be- 
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tween the two companies, equitably the insurance by the defendant 
company was a reinsurance in behalf of the Revere Ins. Co. 

The fire occurred on November 2, 1875. On December 2nd follow- 
ing, the plaintiff made proof of loss to the Revere company, but not 
to this defendant. On June 5, 1876, the plaintiff demanded the pol- 
icy declared on of the defendant, which did not deliver it ; on June 
14, 1876, proof of loss was made to the defendant company, and on 
September 18, 1876, this suit was commenced. The report finds “ it 
further appeared that the Revere Ins. Co. was the party really inter- 
ested as plaintiff in this suit in consequence of an arrangement made 
between said company and the Massasoit Steam Mills Company, and 
that the Massasoit Steam Mills Company claimed to hold only one of 
the two companies, the Western Assurance or the Revere.” 

If the plaintiff under a mistake, whether of law or fact, made his 
claim against a company which was not liable, such mistake will not 
preclude it from recovering against a party who is liable. We do 
not, however, see that any such mistake was made, nor do we perceive 
that any party supposed any mistake was made. If the defendant 
company is liable, the Revere company can have no possible interest 
in the plaintiff's legal claim against the defendant ; and we cannot 
see how the Revere company can have a legal interest in the plain- 
tiff’s legal claim against the defendant ; and we can see no reason 
why the Revere company should be interested, except as above stated, 
and that, because of the relation of Jackson & Hinckley to each com- 
pany, as between these two companies, the defendant should equit- 
ably bear the loss. But such a claim cannot be recognized in a suit 
at law in the name of the plaintiff against the defendant. 

The legal rights of the parties to this suit are to be determined by 

the decision of the question whether at the time of the fire there was 
an existing contract covering the subject insured between the plain- 
tiff and the Revere company. There was no agreement by the de- 
fendant to insure, except in substitution for the insurance by the Re- 
vere company, or insurance to take effect upon the termination of the 
‘Revere company’s insurance. Ifthe contract with the Revere com- 
pany was an existing contract, the agreement of the plaintiff was ne- 
cessary in order effectually to substitute another insurance ; of such 
agreement there is no evidence. If there was a subsisting agreement 
between the plaintiff and the Revere company, that agreement was 
not terminated before the fire ; and the other contingency, to insure 
after the expiration of the Revere policy, has not arisen. 

For the reasons above stated, it is clear that had the fire occurred 
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at 10 o’clock in the morning instead of 10 o’clock in the evening of 
November 2, the Revere company must have been liable for the loss ; 
but it could not have been liable unless there was at that time a sub- 
sisting contract between the parties ; and that there was then a sub- 
sisting contract there can be no doubt. 

The result, therefore, is that, according to the terms of the report, 
there must be judgment for the defendant. 


SUPREME COURT OF ILLINOIS. 


MERCANTILE INS. CO. 
vs, 


JAYNES er au.* 


It is not, strictly speaking, accurate to say that courts of law, where, as in this 
State, the distinction between jurisdiction in law and equity is rigidly adhered 
to, will correct mistakes in written instruments. They have no power to order 
changes made in the phraseol. gy of written instruments offered in evidence ; 
they simply adjudicate the rights of the parties upon the instruments as they 
are, but in construing them they seek for the intention of the parties, and if 
this can be discerned, from all the language empioyed, clearly and satistactor- 
ily, effect will be given it ; a court of law will not receive parol evidence to con- 
tradict or enlarge the terms of a written instrument. 

But in a court of equity, parol evidence is admissible of the real agreement be- 
tween the parties in variation of the terms of the written agreement, and upon 
this, when sufficient, the mistake of the parties will be rectified, and the contract 
enforced as corrected. 


Scuorrerp, C. J. 
This was a bill in equity, exhibited by appellees against appellant, 
in the court below, to correct a mistake in a policy of insurance on a 
stock of staves, headings, hoops and barrels, in appellee’s cooper shop, 
in the city of St. Louis, and to enforce payment for a loss by fire of the 
insured property. 


«.* Opinion filed June 21, 1878. From Chicago Legal News. 
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It is alleged that appellees applied to Stewart & Co., the St. Louis 
agents of appellant, for a policy of insurance, to run from May 22d, 
1874, to April 3d, 1875, and paid to such agents the price charged 
therefor, $36.63 ; that in issuing the policy it was, by mistake, made 
to run from the 22d of May, 1874, at 12 o’clock, noon, to the second 
day of April, 1874, at 12 o’clock, noon, instead of to the 2d day of 
April, 1875, at 12 o’clock, noon ; that on the 11th of November, 1874, 
the property insured was destroyed by fire ; that proofs of loss were 
duly furnished appellee ; that more than sixty days have elapsed 
since the same were furnished ; that appellee has neglected and re- 
fused to correct the mistake in the policy, and that he has not repaid 
the loss or replaced the property destroyed. 

Appellant demurred to the bill for want of equity, but the court 
overruled the demurrer, and the appellant thereafter answered, deny- 
ing each material allegation of the bill. 

The decree was in substantial conformity with the prayer of the 
bill. 

The first objection urged in the decree is, that a court of equity 
cannot entertain jurisdiction of the case. It is argued that the mis- 
take in the policy was merely clerical, and the intention of the par- 
ties obvious, so that the correction could have been made by a court 
of law ; and in support of this, the following quotation is made from 
Kerr on Fraud and Mistake, Bump’s ed., p. 417: “ The rule at law 
is that an agreement cannot be varied by external evidence, and that 
the parties are bound by the document which they have signed and 
accepted as their agreement, unless there be error on the face of it 
so obvious as to leave no doubt of the intention of the parties, with- 
out the assistance of external evidence. If there be mistake or error 
on the face of an instrument, a court of law can correct it.” This 
last sentence is, of course, to be understood as qualified by that im- 
mediately preceding it. A mistake on the face of the instrument, 
however obvious, cannot be corrected at law, or rather disregarded by 
a court of law, unless from other parts of the instrument there can be 
no doubt of the intention of the parties. It is not, strictly speaking, 
accurate to say that courts of law, where, as in this State, the distinc- 
tion between the jurisdiction and powers of courts of law and courts 
of equity is rigidly adhered to, will correct mistakes in written instru- 
ments. Courts of law possess no power to order changes made in the 
phraseology of written instruments offered in evidence. They simply 
adjudicate the rights of the parties upon the instrument as they are ; 
but in construing them, they seek for the intention of the parties, and 
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if this can be discovered from all the language employed, clearly and 
sutisfactorily, effect will be given to it, notwithstanding there may be 
some language used, which, taken by itself, would not authorize the 
construction adopted. 

A court of law, moreover, will not receive parol evidence to contra- 
dict or enlarge the terms of a written agreement ; 2 Phillips on Evi- 
dence, (Cowen, Hill and Edwards’s notes,) 665 ; 1 Greenleaf's Evi- 
dence, § 297 ; but the written instrument must be considered as con- 
taining the true agreement between the parties, and as furnishing 
better evidence than can be supplied by parol ; 2 Phillips on Evi- 
dence, supra. But in a court of equity, parol evidence is admissible of 
the real agreement between the parties, in variation of the terms of 
the written agreement ; and upon this, when sufficient, the mistake 
of the parties will be rectified, and the contract enforced as corrected. 
(1 Story’s Equity Jurisprudence, § 153 ; 2 Chitty on Conts., (11th 
Am. ed.,) p. 1022 ; 1 Greenleaf's Ev., § 296 a. 

The American Express Co. vs. Pinckney, 29:h Ill, 292 ; Burr vs. 
Broadway Ins. Co., 16 N. Y., 274 ; and Bernard et al. vs. Cushing et al., 
4 Metcalf, 233, cited by counsel for appellant, only assert the general 
and familiar rules of construction, that the whole contract is to be con- 
sidered in giving construction to its terms, and that although there 
may have been a mistake in the use of language, yet if, notwithstand- 
ing the mistake, the intent remains clear, the mistake may be disre- 
garded in an action at law. 

The terms of a contract may or may not all appear upon one page 
of paper—they may be on several pages, on different sheets, or on 
different parts of the same sheet. In every case, it must be deter- 
mined by the court, from the evidence offered, whether that claimed 
to be the entire evidence of a written contract is so in fact, or whether 
there is also other evidence in writing that should be admitted. 

It ishere claimed by appellant that an indorsement on the policy of 
insurance would, in an action on the policy, in a court of law, be re- 
ceived in evidence as a part of the contract, or rather as an explana- 
tion and rectification of the ambiguity upon the face of the policy. 
To have this effect, it should appear that the indorsement was in- 
tended by the parties as expressing the terms of the contract wherein 
itis claimed to explain and correct the language of the policy, for 
otherwise there is no principle upon which it could be admitted with- 
out violating the rule we have referred to as controlling the admission 
of evidence in actions at law, i”. variation of the terms of a written con- 
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tract. Applying this test here, the indorsement will be found inad- 
missible. The indorsement is this : 

“Expires 7th April, 75. From Stewart & Co., agency.” 

“By whom or when it was made, does not appear. It may have 
been made, for aught that appears, by an entire stranger to the trans- 
action. It may have been made long after the execution of the 
policy by one party, without the knowledge or approbation of the 
other. It professes to bind nobody—contains no directions to any 
one having an interest in the policy, or duties to perform in respect of 
the contract which it evidences—and is evidently but 2 memoran- 
dum made by some one for convenience of reference*and not accur- 
ate at that, for no one pretends the policy expires when it says it does 
—April 7th, 1875—all admitting that the day on which the policy ex- 
pires is the 2d, and not the 7th day of April. 

Our conclusion is, that under the evidence now before us, had an 
action at law been brought on the policy, this indorsement would 
have been inadmissible for the purpose of explaining and rectifying 
the ambiguity on the face of the policy. 

Disregarding this evidence, a court of law would have seen that 
there was clearly a mistake in the terms of the policy, because the 
date of its expiration was an impossible one. Thus far there would 
have been no difficulty. But to have justified such a court in disre- 
garding the ambiguity and enforcing the contract according to the 
intent of the parties, it must have clearly and satisfactorily appeared 
from the face of the policy, not only that there was a mistake in the 
language of the policy, but also what was the real intention of the 
parties. 

The face of the policy fails to show what was the intention of the 
parties. There was no more reason for a court of law to conclude, 
from the face of the policy, that the mistake was in the year than in 
the month. It is obvious that it was just as liable to exist in the one 
respect as in the other, and there is no language that we have dis- 
covered that would decisively show that it must necessarily have been 
in the one and could not have been in the other respect. 

We are therefore of opinion that the mistake was one peculiarly 
within the jurisdiction of a court of equity to rectify. Savage et al. vs. 
Berry, 2 Scam., 545. 

After the filing of answer, appellant suggested that recently, and 
since the commencement of the suit, a receiver of uppellant had been 
appointed in another chancery suit pending in the same court, and 
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asking that he be made a party defendant. This the court declined 
to do, and that ruling is also assigned for error. 

There is no objection in this ruling. We said in T. W. & W. R. R. 
Co. vs. Beggs, 85 Ills., 80: “This suit was regularly brought against 
the corporation prior to this adjudication, and it had not the effect to 
abate or continue an existing cause of action already in suit. We do 
not think that the mere fact that the property of a railroad corpora- 
tion has passed into the hands of a receiver should bar a suit thereto- 
fore instituted against a corporation to recover a demand against it. 
When the successful party undertakes its collection, it may be the re- 
ceiver can intérpose.” 

Had the receiver desired to be let in to defend, he should have per- 
sonally made application therefor. Lawrence vs. Lane, 4 Gilman, 
354. 

The other errors assigned are without merit. 

It was competent for the court in the same decree to rectify the 
mistake, and give judgment for the amount due upon the policy as 
rectified. Ballance vs. Underhill, 3 Scam., 459 ; Willis et al. vs. Hen- 
derson, 4 Ind., 18 ; Broadwell vs. Broadwell, 1 Gilman, 605. 

It in no wise prejudiced appellant that judgment was given before 
the masters in chancery finally rectified the mistake in the policy, as 
directed by the preceding branch of the decree, although informal. It 
was competent for the court to treat that as done which it determined 
should be done, and decree accordingly. 

The evidence in the additional abstract sustains the decree. 

The decree is affirmed. 
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COURT OF APPEALS OF NEW YORK. 


ULSTER COUNTY SAVINGS INSTITUTION, 
Respondent, 
vs. 


JOHN T. DECKER er at., Appellants. 


The policy was issued on application of the mortgagee, in the name of the mortga- 
gor, loss payable to mortgagee. The mortgage contained a clause requiring 
the mortgagor to insure for the benefit of the mortgagee, and in case of neglect 
authorizing the latter to insure and retain a lien forthe premiums. The pol- 
icy was void as to the mortgagor by reason of other insurance without consent. 
But payment of the loss was made in pursuance of a previous agreement by the 
company with the mortgagee, that its interest in all policies held by it as mort- 
gagee, should be absolutely insured against any loss. The contract also pro- 
vided that when ‘the policy may be deemed invalid as to the interest of the 
mortgagor,” the bond and mortgage should be assigned to the company, ‘it 
being understood that the only object of the agreement is to protect the mort- 
gagees from loss.” 

Held, that where the insurance is effected by the mortgagee independent of the 
mortgagor, the company is entitled to subrogation, but where by any arrange- 
ment between the mortgagor and mortgagee, the insurance is effected for the 
benefit of the former, or he pays the premium, and loss ensues, he is entitled to 
have the amount applied in payment of the mortgage. 

Held, that the insurance being void as to the mortgagor, the payment was made on 
the independent contract made with the mortgagee, as evidenced by the com- 
pany exacting an assignment of the mortgage. 

Held, that the provision regarding subrogation was part of the consideration for 
absolute insurance of the mortgagee. , 


Held, that the agreement was not inimical to the interest of the mortgagor, and is 
to be distinguished from those cases in which the insurance remained valid as to 
the mortgagor. 


Held, that the company was entitled to the benefit of subrogation. 
Order reversed. 


Cuourca, ©. J. 
This is a contest between the Home Insurance Company as assignees 
in part of the mortgage to foreclose which this action was brought, 
and the decree of foreclosure was obtained thereon, and the owners 
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of the equity of redemption and the owners of incumbrances upon the 
equity of redemption to surplus moneys arising upon the sale. 

The insurance company had issued a policy upon the property, 
upon the application of the plaintiff, for $3,000. The plaintiff's mort- 
gage contained a clause requiring the mortgagor to procure an insur- 
ance for the benefit of the mortgagee, and in case of neglect to do so 
authorizing the mortgagee to insure, and retain a lien for the pre- 
mium. The policy was issued to Mrs. Signer, the grantee of the 
equity of redemption, the loss payable to the mortgagee. The build- 
ings insured were destroyed by fire after the decree and before the 
sale. The policy contained the usual conditions, and, among others, 
that if the assured had, or should thereafter make any other insur- 
ance on the property without the consent of the company written on 
the policy, it should be void. It was found by the judge at Special 
Term, that there was other insurance on said property by the as- 
sured to the amount of $4,000, which the Home Insurance Company 
had no knowledge of, and to which it had not consented. The policy 
therefore became void, and ceased as a contract of insurance of the 
interest of Mrs. Signer, the owner ofthe equity of redemption, and the 
insurance company, according to the terms of the policy, was under 
no legal obligation to pay the amount. The payment was made in 
pursuance of an agreement between the plaintiff and the insurance 
company, made in 1869, several years prior to the issuing of the 
policy, by which the insurance company agreed that all the policies 
of fire insurance issued by it which were or might be assigned or held 
by the plaintiff as mortgagee, should be binding upon the insurance 
company, and that the interest of said mortgagee should be absolute- 
ly insured against any loss, except such as might happen by means of 
invasion, etc. The contract also provided that in case of loss, “ when 
under the circumstances of the case the policy may be deemed invalid 
as to the interest of the mortgagor,” the plaintiff should assign the 
bond and mortgage to the insurance company, “it being understood 
that the only object of the agreement is to protect the mortgagees 
from loss.” The agreement in substance provided for subrogation in 
vase the policy was void as to the interest of the mortgagor. It was 
a contract for absolute indemnity, but for indemnity only, and the 
question is whether the insurance company is entitled to the benefit 
of the contract. 

It is well settled that a mortgagee may insure his interest as such 
in the property, independent of the mortgagor, and if he does it at his 
own expense, upon his own motion and for his sole benefit, the insurer 
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on making compensation is entitled to an assignment of the rights of 
the insured. 55 N. Y., 343. And in such a case, ifa special agree- 
ment is made for subrogation, there can be no doubt of its validity 
and binding force. If, by any arrangement between the mortgagor 
and mortgagee, the insurance is effected for the benefit of the mort- 
gagor, or if the mortgagor pays the premium and loss ensues, the 
mortgagor is entitled to the benefit of it by having it applied in pay- 
ment of his mortgage. The interests of the mortgagor have been uni- 
formly protected by the courts, and in one case this court held that a 
parol understanding, unknown to the insurer, between mortgagor and 
mortgagee, would defeat his right of subrogation. 17N. Y., 428. 

But the question presented here is, whether it is not competent 
for a mortgagee to protect his interest against the acts of the mort- 
gagor in a case where the insurance is taken for the benefit of the lat- 
ter, upon such terms and conditions as he may secure from the insurer. 
It is very clear that he cannot impair or affect the rights and inter- 
ests of the mortgagor by any contract with the insurer or otherwise, 
but may he not protect himself beyond the power of the mortgagor to 
affect his interest ? 

The policy was issued upon certain conditions, and it became for- 
feited by a palpable breach of one of them. If there had been no 
other contract, the insurer would have been under no legal obligation 
to pay anything. The agreement in question provided substantially 
for an unconditional insurance of the interest of the mortgagee, and 
in the event that the policy was valid as to the mortgagor, for subro- 
gation. The contract does not affect, or purport to interfere with 
rights of any mortgagor who may procure, or for whose benefit an in- 
surance may be procured. It merely provides for protecting the in- 
terest of the mortgagee after the interest of the mortgagor has 
ceased, and I am unable to perceive any valid reason why such a con- 
tract may not be made and enforced. I have examined with care 
the able argument of counsel, and the opinions of the General and 
Special Term, and I find myself unable to concur with the conclusion 
at which they have arrived. The suggestion that the policy was a 
collateral security procured and furnished by the mortgagor, is an- 
swered by the fact that the security she furnished was rendered inva- 
lid by her act, and was void. The insurance company might have 
waived the forfeiture and paid the amount upon the policy, but it 
cannot be affirmed that it did this for the reason that it was bound to 
pay the money upon the contract of 1869, irrespective of the forfei- 
ture of policy, and it exacted and procured the assignment to which 
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it was entitled by the terms of that contract, and the conclusion is 
irresistible that it paid in compliance with the obligations of the 
contract. 

The provision for subrogation, it may be presumed, was a part of 
the consideration for the absolute insurance of the interest of the 
mortgagee. The insurer agreed to unqualified indemnity against loss 
on condition of subrogation. Courts cannot change the contracts of 
parties, and there is no justification for striking out the conditions. 
The mortgagor was not injured by this contract. If it had not been 
made she would not have received any benefit from the policy. It 
was an independent contract for the benefit of the mortgagee, and the 
circumstance that the mortgagor also had a policy does not affect it 
when the contingency rendering it operative occurs. 

I have examined all the authorities cited, and some of them, es- 
pecially in this State, favor the views of the respondents. In Waring 
vs. Loder, 53 N. Y., 581, so largely relied upon, the policy was a sub- 
sisting valid policy in favor of the mortgagor, and this court held that 
in such a case the mortgagee could not by any arrangement with the 
insurance company deprive the former of the benefit of the policy, and 
this vital distinction exists in all the cases cited. The validity of such 
a contract as this was distinctly recognized in Springfield Insurance 
Company vs. Allen, 43 N. Y., 389. In Fraser vs. Hampden Fire Ins. 
Co., 10 Allen, 261, there was no express stipulation for subrogation, 
and the court denied that right to the insurer. The same court had 
previously held that an insurer was not entitled to subrogation from 
a mortgagee who had insured as such at his own expense and for his 
own benefit, (7 Cush ,1,) a doctrine that has not been adopted in this 
State. Thomas on Mortgages, 183. 

It follows that upon the facts as found by the Special Term, the 
order of the General and Special Term must be reversed, and a re- 
hearing ordered. 

All concur. 





Loy vs. Home Ins. Co. 


SUPREME COURT OF MINNESOTA. 


JANE LOY, Respondent, 
vs. 
HOME INS. CO. or Cotumsus, Onto, Appellant.* 


Respondent held a policy of insurance given by appellant upon her dwelling-house 
and other property therein, containing the following clause: ‘* If the property 
be sold or transferred, or nny change take place in title or possession (except 
by reason of the death of the insured,) whether by legal process or judicial de- 
cree, or voluntarily transfer or conveyance * * * this policy shall be void.” 

Held, first, the policy was not avoided by a mortgage upon the property after the 
issuance of the policy. 

Second. The foreclosure of such mortgage by advertisement and a sale of the 
mortgaged premises on such foreclosure, the period for redemption not having 
expired and no change having taken place in the possession, did not operate 
as ‘‘a sale, transfer, or change in title,” within the meaning of the policy, so as 
to defeat a recovery fora loss accruing after the foreclosure sale, aud before 
the expiration of the time of redemption. 


Order denying new trial affirmed. 


P. M. Tapert, and Srart & Gove, Allorneys for Respondent. 
Henry C. Butizr, Atlorney for Appellant. 


CornELL, J. 

The policy on which this action is brought, contains the following 
among other conditions : 

“If the property be sold or transferred, or any change takes place 
in title or possession (except by reason of the death of the insured,) 
whether by legal process, or judicial decree, or voluntary transfer or 
conveyance. * * * this policy shall be void.” The property insured 
consisted of dwelling-house and certain furniture and wearing ap- 
parel therein contained, situate upon premises belonging to the re- 
spondent. After the issuance of the policy, the respondent mort- 
gaged the premises, and the same were sold under a power of sale, 


* Filed December 13, 1877. 
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upon a foreclosure of the mortgage by advertisement, pursuant to 
the statute. After the sale and before the period for redemption had 
expired, the loss occurred, the respondent still being in possession of 
the premises. 

The question for consideration is, whether this foreclosure sale was 
“a sale, transfer, or change in title,” within the meaning of the fore- 
going condition, such as avoided the policy. 

In construing a condition of this character, if, upon a consideration 
of the whole contract, it is uncertain whether the language of the 
stipulation is used in an enlarged or restricted sense, or if it is fairly 
open to two constructions, one of which will uphold, and the other 
defeat, the claim of the insured to the indemnity which it was his 
object, in making the insurance, to obtain, that should be adopted 
which is most favorable to the insured, and most in harmony with 
such, the main purpose of the contract on his part. The reasons for 
this are twofold: The tendency of any such stipulation is to narrow 
the range, and limit the force, of the underwriter’s principal obli- 
gation. 

It is also inserted by him for his own benefit and in language of 
his own choice. If any doubt arises as to its meaning, the fault is his 
in not making use of more definite terms in which to express it ; 
hence the rule of strict construction against him, and the liberal one 
in favor of the assured, which prevails under such circumstances. 
Hoffman vs. Utica Ins. Co., 32 N, Y., 405 ; Westfall vs. Hudson Riv. 
Ins. Co., 2 Duer, 495; Ins. Co. vs. Wright, 1 Wall, 456 ; West. Ins. 
Co. vs. Crapper, 32 Pa. St., 351. 

Applying these principles, a correct interpretation of this condition 
of the policy would seem to be attended with but little difficulty. 
In the first place, it makes a sale or transfer of the property a cause 
for avoiding the policy. Within the meaning of the stipulation, this 
refers to an absolute and completed, and not a conditional or incom- 
plete sale or transfer ; in other words, a sale that wholly divests the 
owner of the property of all insurable interest therein. 

The succeeding clause, which gives a like effect to any “change in 
title, * * * whether by legal process, judicial decree, or voluntary 
transfer or conveyance,” has reference to an absolute transfer of the 
legal title in one of these ways, though such transfer, as in the case 
of a conveyance in trust, or by a deed, absolute in terms, but in- 
tended merely as a security, might not operate to divest the owner 
of the property of all his insurable interest therein. 

In our judgment, nothing short of a complete transfer of the legal 
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title comes within the prohibition of this stipulation. The mere 
creation of a lien or incumbrance upon the property insured cannot 
be regarded as effecting “any change in title,” either in the legal 
sense or according to the ordinary and popular understanding. In 
legal acceptation, says Allen, J.,in S. F. & M. Ins. Co. vs. Allen, 43 
N. Y., 389, “title has respect to that which is the subject of owner- 
ship, and is that which is the foundation of ownership ; and with a 
change of title the right of property, the ownership, passes.” As ap- 
plied to real estate, it is defined to be “ the means whereby the owner 
of lands or other real property has the just and legal possession and en- 
joyment of it ;” “the lawful cause or ground of possessing that which 
is ours.” Burr. Law Dict., vol. 2, p. 986. 

In this sense, which is a'so the ordinary and popular one in which 
the word is used, a change in title “is a change in ownership, which 
carries the legal right of possession and property ”—and it is in this 
sense we must understand the word as having been used in this 
clause. Although, within the meaning of the registry laws, a mort- 
gage of real estate is defined to be a conveyance, yet under our laws 
it is not deemed a conveyance in the sense of passing any estate or 
interest in lands, or transferring any legal title thereto. The only in- 
terest which a mortgagee acquires, is a lien upon the land in the way 
of security, which prior to the foreclosure of the right of redemption 
is treated as personal property that goes to the administrator or exe- 
cutor, and not to the heirs. The legal title, with the right of pos- 
session, remains with the mortgagor until a completed foreclosure is 
had by sale, and the same becomes absolute by the expiration of the 
period for redemption. Until this time expires, the purchaser at the 
sale has only a chattel and equitable interest. He has no legal title 
to the lands, nor any conveyable estate therein. The character of his 
interest is the same as that of a mortgagee before foreclosure sale. 
General Statutes, p. 373, sec. 11; id., p. 540, sec. 11 ; Donnelly vs. 
Simonton, 7 Minn., 167 ; Horton vs. Miffitt, 14 Minn., 290-292. 

Neither is a foreclosure by advertisement, “legal process,” or a 
“judicial decree.” The proceedings in this kind of a foreclosure are 
carried on wholly outside of court, and without the aid of its process 
or decree. It is obvious, then, that neither the giving of the mort- 
gage nor the sale of the premises on foreclosure, the time for redemp- 
tion not having expired, effected any change in title or possession, in 
respect to the property insured, and did not therefore avoid the 
policy. 


Order denying a new trial affirmed: 





Report of Decisions. 


SUPREME COURT OF WISCONSIN. 


CHARTER OAK LIFE INS. CO., Respondent, 


vs. 


JAMES SAWYER er at. Apm’rs, etc., Appellants.* 


Foreign corporations may maintain suits in the courts of this State, and foreign 
insurance companies may take securities in this State for debts due them from 
residents thereof, without complying with the statutory conditions to their 
transaction here of the business of insurance. 


Orton & FRANKENBERGER, for Appellants, 
Witson Granam, for Respondent. 


Ryan, ©. J. 

Insurance companies in other States are bound by statute to cer- 
tain prescribed compliances, in order to authorize them to transact 
the business of insurance in this State. But compliance with that 
statute is not necessary to them to take securities in this State for 
debts due to them by residents of the State. 

And if it ever were a doubtful question whether corporations of one 
State could maintain suits in another State, it is no longer so. Such 
suits are now supported by judicial decisions in all the States. It 
would be intolerable injustice if a creditor corporation in one State 
could not sue its debtor in another. Such corporations, denied judi- 
cial process against their debtors in the courts of their debtor’s dom- 
cile, might well exclaim, as Chancellor Kent—I think—once said : 
Quod genus hoc hominum ? queeve hunc tam barbara morem permillit pa- 
tria ? Hospite prohibemur arene. 

The order of the court below is affirmed. 





* Filed July 23, 1878. From Northwestern Reporter, 





Bammessel vs. Brewers’ Fire Ins. Co. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Winnebago County. 


HERBERT BAMMESSEL, Respondent, 
US, 


BREWER’S FIRE INS. CO. or America, Appellant.* 


1. A party cannot complain of a judgment against him because the damages award- 
ed are less than the opposite party was entitled by law to recover. 


2. An agreement by the insurer with the assured, after a loss, to submit the amount 
thereof to arbitration, is a waiver of the objection that ‘ proofs of loss’? were 
not furnished as required by the policy. 


. In an action on a fire insurance policy, where the amount of the loss was deter- 
mined by ch. 347 of 1874 to be the amount of insurance written in the policy, the 
insurer cannot defend on the ground that by the terms of the poticy, ‘all 
fraud or attempt at fraud, by false swearing or otherwise,” on the part of the 
assured, was to cause a forleiture, and that the assured upon his examination 
under oath before a notary as to the amount of the loss, grossly and fulsely ex- 
aggerated the value of the property for the purpose of defrauding the insurer. 


F. W. Corzuausen, of Milwaukee, for Appellant. 
Gaze Bouck, of Oshkosh, for Respondent. 


Cots, J. 
The policy in this case was issued in May 1874, after chapter 347, 
laws of 1874, took effect. In Reilly et al. vs. Franklin Ins. Co., de- 
cided at the same time as this case, a construction was place upon 
that statute. It was held that it made the amount of insurance writ- 
ten in the policy conclusive of the value of the property at the time of 
loss, and fixed that amount as the measure of damages. That decision 


* Filed April 3, 1878. From Northwestern Reporter. 
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really disposes of every material question in this case. The amount 
recovered here was less than the sum written in the policy, but that 
affords no ground for complaint on the part of the defendant. The 
case of F. & D. Ins. Co. vs. Curry, decided by the Court of Appeals of 
Kentucky, (10 Ch. L. N. vol. 10, page 43,) is referred to and com- 
mented on in the Reilly case. We felt constrained to dissent from 
the reasoning of the Kentucky case because it seemed to defeat the 
very policy of the statute, and approved of the decision of the U. S. 
Circuit Court in White vs. Conn. Mut. Life Ins. Co. as laying down 
the better rule. [The Central Law Journal, Dec. 6, 1877.] It is un- 
necessary to repeat here what is said in the Reilly case. It is said 
the court below erred in rejecting proofs of loss. But it appears that 
the parties submitted to arbitrate as to the amount of loss, which we 
think was a waiver of all proof. Another objection is that the court 
erred in rejecting the examination of the plaintiff, and the other evi- 
dence offered as to value of the property destroyed. But as already 
remarked, the law of 1874 fixed the amount of loss and left nothing 
open to inquiry on that question. 
The judgment of the Circuit Court is affirmed. 





Tibbals vs. Libby. 


SUPREME COURT OF ILLINOIS. 


CHARLES M. TIBBALS 
vs. 


WASHINGTON LIBBY. 


Held, that the stockholders of an insurance company, organized under the general 
law of 1869, are liable for the debts of the company to the full amount of their 
respective shares of stock, when the full amouut subscribed has not been paid 
in ; and a stockholder is not relieved of this liability by payment of the stock 
subscribed by him. Until the full capital stock is paid in, and a certificate of 
the fuct made and recorded, he is liable to be sued for the debts of the compa- 
ny to the amount of his stock. The case of Butler vs. Walker, 80 Iil., 345, cit- 
ed and followed. 


Held, that although the company had a spec'al charter, yet increasing its capital 
stock under the general law was, in effect, an incorporation under the general 
law, and subscribers to the stock incurred the liabilities imposed by that law. 


Held, that the bankruptcy of the insurance company does not affect the right of 
recovery against the stockholder. 


Harrison & Wuirenead, for Appellant. 
Monnrog, Bispee & Batt, for Appellee. 


Breese, J. 

This was an action of trespass on the case upon promises, brought 
to the Superior Court of Cook County, by Charles M. Tibballs and 
William H. Whitehead, as surviving partners of David Shirk, de- 
ceased, plaintiffs, and against Washington Libby, defendant ; the de- 
claration in three counts, charging, in the first count, that the Great 
Western Insurance Company, of Chicago, was, on January 17, 1872, a 
corporation organized and doing business under the general insur- 
ance law entitled “An act to incorporate and govern fire, marine and 
inland navigation insurance companies, doing business in the State of 
Dlinois,” approved March 11th, 1869 ; that this company was indebted 


* Opinion filed June 21, 1878. From Chicago Legal News. 
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to the plaintiff in the sum of five thousand dollars ; that on that day 
the company accounted with the plaintiff, and found to be in arrears 
and indebted to plaintiff in that sum ; and that defendant was then 
and still is a trustee and corporator of that company, and therefore 
liable to plaintiffs to the amount by him subscribed to and for the 
capital stock of the company ; and they aver that defendant sub- 
scribed to that capital stock the sum of ten thousand dollars ; and 
they further aver that the whole amount of the capital of that com- 
pany had not been paid in, and a certificate thereof recorded, as re- 
quired by the act ; and being so liable, he promises to pay, ete. 

The second count alleges a reorganization of the company, on Au- 
gust 23, 1870, under the general insurance law, and its capital in- 
creased, and did business as such reorganized corporation ; and Jan- 
uary 17, 1872, the company was indebted to plaintiff in the sum of 
five thousand dollars; alleges that defendant is one of the trustees 
and corporators of the company ; that he was a subscriber for the 
stock to the amount of ten thousand dollars ; that no certificate was 
filed, ete. 

The third count charges that this company, on July 28, 1871, made 
its certain policy of insurance to the plaintiffs, by which, for the con- 
sideration of fifty dollars, insured the plaintiff to the amount of five 
thousand dollars, against loss as to the stock or the property of plain- 
tiff, situate in a building on Lake Street, and No. 9 Market Street, in 
Chicago, for six months. The conditions of the policy are set out. 
The total destruction of the property by the fire of October 9, 1871, 
to their loss of twelve thousand dollars ; proofs of loss and their ac- 
ceptance by the company, and an accounting with the company, on 
January 17, 1872, and the company found indebted to the plaintiffs in 
the sum of five thousand dollars. It is then averred that at this time 
the defendant was a trustee, a corporator, a stockholder and a di- 
rector in the company, he having subscribed for ten thousand dollars 
of the stock of the same, therefore he became liable, ete. 

The general issue was pleaded and submitted to the court for trial. 

The court found against the plaintiffs and rendered judgment 
against them for the costs, to reverse which they appeal. 

We have stated fully the plaintiff's case as he made it to appear by 
his declaration, and we cannot perceive any material difference between 
it and the case of Butler vs. Walker, 80 Ill, 345. It was there held 
that the stockholders of the Insurance Company, subject to the gene- 
ral law of 1869, are liable for the debts of their company to the full 
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amount of their respective shares of stock, when the full amount sub- 
scribed has not been paid in, and he is not relieved of this liability by 
payment of the stock subscribed by him. Until the full capital stock 
is paid in, and a certificate of the fact made and recorded, he is 
liable to be sued for the debts of the company to the amount of his 
stock. 

Although this company had a special charter, yet by increasing its 
capital stock to five million dollars under the general law, was in 
effect an incorporation under the general law, and subscribers to the 
stock incurred the liabilities imposed by that law. We think the proof 
shows that Libby was a director of this corporation, and, as one of 
the stockholders, gave his written assent, and expressed in writing his 
desire that the capital stock should be increased to five millions of 
dollars, and as a director of the company made his deposition that 
he, with others, composed a majority of the directors of the company, 
and that the company had a capital stock of five million dollars, di- 
vided into fifty thousand shares of one thousand dollars each. That 
one million twelve thousand dollars were actually subscribed, and 
one hundred and eighty-six thousand, three hundred and thirty-five 
93-100 dollars paid in in cash by the several stockholders toward the 
payment of the shares respectively subscribed, and for no other pur- 
pose. 

In addition to this, it appears the name of defendant is found in 
the reports required by law to be made by the president and secre- 
tary of the company to the auditor of public accounts, filed in his 
office, August 23, 1870, as a subscriber for fifty shares of the stock, 
of the value of five thousand dollars ; at which time defendant was a 
director of the company. The record is replete with evidence that 
defendant was a stockholder to the amount of five thousand dollars- 

The defendant denies he was ever a subscriber to the stock, or a 
director of the corporation. We think this denial comes rather too 
late when his name appears in both capacities, in all the reports of 
the company which the law required it to make to the public. It is 
barely possible that these things could be, and he not a director and 
stockholder. In the report to the auditor of August 23, 1870, the 
same is signed by defendant as one of the directors of the company, 
and the notary public certifies that each of the subscribers thereto, of 
whom defendant was one, swore to and subscribed the same. 

The claim of plaintiffs against the insurance company was fully 
established, and they were in the strictest sense creditors of the com- 
pany, and the liability of defendant as a stockholder is fixed. 
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We take no note of the bankruptcy proceedings, as they cannot 
affect plaintiffs’ rights. Their right to recover against a stockholder 
is not taken away by the bankruptcy of the corporation in which he 
was a stockholder ; that fact proves the liability of the stockholder. 

This opinion has been delayed by reason of an intimation, or sug- 
gestion, from distinguished members of the bar, that the case of But- 
ler vs. Walker, supra, was not satisfactory to the profession, and that 
other cases of like nature would be presented, in order that it 
might be reviewed and reversed. No case of that kind having oc- 
curred, we are disposed to adhere to that opinion and make this in 
conformity therewith. The judgment of the Superior Court is re- 
versed and the cause remanded for new trial, in conformity to this 
opinion. 


COURT OF APPEALS OF KENTUCKY. 


Appeal from Hopkins Circuit Court. 


INS. CO. OF NORTH AMERICA, Appellant, 
vs. 


E. T. BAINBRIDGE & CO., Appzllee.* 


The State agent took the sworn statement of the insured in respect to various mat- 
ters suppused to be material to the loss, and also those of two other parties con- 
cerning tacts bearing on the company’s liability, but the statements did not 
embrace all the material facts required by the policy in the proofs of loss, and 
the agent testified that he distinctly told the insured that they were not intend- 
ed to waive such proofs, blank forms of which were in the hands of the local 
agent, who would aid him if desired in filling them up. 

Held, that there had been no waiver of the proofs, and it was error to submit the 
question to ajury. 

Judgment reversed. « 


* Decision rendered Feb. 26, 1878. 
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The Court, being sufficiently advised, delivered the following opin- 
ion herein : 

The policy sued on in this case stipulates that in case of loss the 
assured should give immediate notice thereof to the company, and as 
soon thereafter as possible, render a particular account and proof 
thereof, signed and sworn to by setting forth certain enumerated 
matters touching the loss, and until such statements and proofs were 
made the loss should not be payable. 

Notice of the loss was admitted to have been given in due time, but 
it was denied that the required preliminary proofs had been made, 
and the failure to make such proofs was relied on in the answer. 

The loss occurred June 7, 1874. That month the State agent of 
the company took the sworn statement of the appellee, E. T. Bain- 
bridge, in respect to many matters connected with the loss, or sup- 
posed to be in some way material to be known to the company. That 
statement did not, however, embrace all the material statements re- 
quired by the policy to be embraced in the preliminary proofs. 
There was omitted from that examination a statement of the value of 
the goods destroyed by fire, and perhaps other matters necessary to 
be known before the loss could be paid. The agent also took the 
sworn statements of two other persons as to certain facts supposed to 
have some bearing upon the question of the company’s liability, but 
these statements did not supply the facts omitted from the examina- 
tion of the assured. 

The court below submitted to the jury to say whether the compa- 
ny had waived the stipulation for preliminary proofs. In doing so 
we think the court erred. There was no sufficient evidence to show 
the alleged waiver. 

The assured did not offer any evidence whatever tending to prove 
an express waiver, nor were any facts proved from which a waiver 
could have been presumed. 

On the other hand, the State and local agent of the company both 
swore expressly and positively that the former, after he had taken the 
statement of the assured to which we have already referred, told him 
that what had been done in taking his statement in writing, and the 
other affidavits, was not intended to waive the proofs required by the 
policy ; that he would leave with the local agent a blank containing 
forms for proofs, and that the local agent would, if desired, aid in fill- 
ng them up ; that the blank was then shown to the assured, and his 
attention called to the sixth clause of the policy, which contained the 
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stipulations in regard to the proofs. There was no evidence that the 
company or any of its agents had declared that the loss would not be 
paid, and the only evidence which can be claimed as tending in any 
degree to contradict the explicit statements of the agents was the tes- 
timony of the assured that he did not recollect that the statements 
testified to by the agents as made to him, were made, and a statement 
by Bishop that he met the State agent at the depot at Madisonville 
after the fire, and asked him in reference to taking affidavits and 
statements in respect to the fire, and told him he thought Bainbridge 
ought to have a chance, but did not recollect that the agent said any- 
thing to him as to any other proof. 

It was impossible from such evidence to infer a waiver by the com- 
pany of the production of the preliminary proofs, and the court should 
have sustained the defense on this ground, and dismissed the petition 
without prejudice. As it does not seem probable that the other 
qnestions made in argument will arise upon another trial of the case, 
they have not been considered. 

Judgment reversed, and cause remanded for further proper pro- 
ceedings. 





ete 
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COURT OF APPEALS OF NEW YORK. 


JOHN B. WILKINSON, Appellant, 


Vs. 


FIRST NATIONAL INS. CO. or Worcester, 
Mass.* 


The parties to a contract may legally stipulate for a shorter limitation to actions 
than that fixed by the general law. 

The policies stipulated that no suit should be sustainable unless commenced with- 
in 12 months of the loss. An injunction was granted to a third party, restrain- 
ing the company from paying and the insured trom receiving the money due 
until further order, and was not dissolved until more than 12 months had 
elapsed. The order was served on the insured, but not on the company. The 
suit was not brought until the injunction had been dissolved. 

Held, that the case is not within the rule that a party may not claim a forfeiture 
resulting from his own act. 


Held, that the statutory provision of New York, saving the rights of parties sus- 
pended by injunction, applies only to cases within the statute of limitations, 
and does not aid the present case. 

Held, that » party who has lost his remedy at law through injunction, must seek 
aid through equity. 

Held, that the injunction having been obtained by a stranger, was not an act of the 
law which deprived the company of the benefit of the limitation. Had it ab- 
solutely prohibited bringing suit, the court would undoubtedly have modified 
it on suggestion to save the rights of the parties, and neglect to make such sug- 
gestion would have been laches. A suit commenced in violation of the injunc- 
tion would not have been a defense to the company. 

Held, that the order would not have been violated by instituting a suit. 

Held, that the case was barred by lapse of time. 

Judgment affirmed. 


ANDREWS, J. 
The policies were issued to Martin Wallace, one of the firm of 





* Decided February 19, 1878. 
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James Thompson & Co., to which firm the loss, if any, was payable. 
The plaintiff derives title to the claim against the defendant by virtue 
of an assignment from Thompson & Co., made June 11, 1873. 

The fire which destroyed the insured property occurred January 
14, 1871. The proofs of loss were served immediately thereafter, and 
this action was commenced October 16, 1873, nearly two years and 
nine months after the fire, The policies contain a provision that no 
suit for the recovery of any claim thereunder shall be sustainable in 
any court of law or chancery, unless it shall be commenced within 
twelve months after the loss or damage shall occur, any statute of 
limitation to the contrary notwithstanding. 

It is well settled that the parties to a contract may provide for a 
shorter limitation to actions thereon, than that fixed by the general 
law. Such an agreement is not expressly or impliedly prohibited by 
the general statute upon the subject, and is consistent with the policy 
upon which statutes of limitation are founded. Ames vs. New York 
Union Ins. Co., 14 N. Y., 253 ; Ripley vs. tna Ins. Co., 30 id., 136 ; 
Roach vs. N. Y. and E. Ins. Co., id., 546; Mayor vs. Hamilton Ins. Co., 
39 id., 46. 

The defendant, among other defenses, set up the contract limitation 
in bar of the action. 

The plaintiff, to avoid this defense, proved the following facts : In 
April 1871, an action was commenced in the Supreme Court, in which 
the Cambridge Valley National Bank was plaintiff, and Wallace, 
Thompson & Co. and the First National Fire Insurance Company of 
Worcester were defendants, in which the bank claimed, by virtue of 
an alleged agreement with Wallace, to be entitled to the policies of 
insurance now sued upon, and to the money due thereon, and prayed 
for an injunction restraining the insurance company from paying, and 
Wallace and Thompson & Co. from receiving, any money on account 
of the loss of the insured property, and for other relief. 

An injunction order was granted in the action on the 27th of April, 
1871, enjoining and restraining the Insurance Company from paying, 
and the defendants, Wallace and Thomson & Co., from receiving, the 
loss or damage owing under or by virtue of the policies in question 
until the further order of the court. 

This order was served on Wallace, but was not served on the com- 
pany, and it does not appear that the company had any knowledge of 
the commencement of the suit. The injunction was dissolved June 
11, 1873. 
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It is claimed by the learned counsel for the plaintiff that the in- 
junction restrained and prohibited the bringing of an action on the 
policies, and that this disability excused and relieved the assignors of 
: the plaintiff from the necessity of bringing an action within the year 
after the loss, in order to save their rights ; or in other words, that 
the time during which the injunction was pending is not to be counted 
as any part of the time limited in the contract. It is to be observed 
that this claim is not justified by the terms of the contract. The pro- 
vision fixing the time within which an action must be brought is dis- 
tinct, definite and unambiguous. 

The contract contains no saving of the right of action, after the 
expiration of a year from the loss, for any cause whatever, and unless 
the bringing of the action within the time limited by the contract 
was waived by the defendant, or was excused and made impossible 
by the act of God, or of the law, the remedy of the plaintiff has been 
lost. The question here is, did the injunction suspend the renewing 
of the contract limitation and excuse the delay in bringing the action ? 

We shall assume for the present that by its true construction it 
prevented the commencement of a suit for the recovery of the claim. 
If the injunction had been procured by the defendant, then, within 
the principle that a party shall not take advantage of his own wrong, 
or be permitted to claim a forfeiture by reason of an act or omission 
which he himself caused, the company would be precluded from the 
defense. “If the obligee himself be the cause that the obligation 
cannot be performed, there is no forfeiture for it in his own act.” 
Vin. Abr., tit. Condition, N. C. C. 23; Bac. Abr., tit. Condition, O. 3. 

But the facts do not bring the case within this principle. The de- 
fendant neither procured the injunction to be issued, nor was it pro- 
cured with its privity or consent. It had no knowledge that it was 
to be applied for, or that it had been issued. Nor did the company 
consent to an extension of the time for bringing an action, or do any 
act upon which a waiver of the limitation could be predicated. 

The plaintiff can only succeed in this case by establishing the pro- 
position that an injunction issued at the suit of a third person 
against one of the parties to a contract, restraining him from bring- 
ing an action thereon within the time limited by the contract, is an 
act of the law, which dispenses with the condition, excuses the delay, 
and prevents a forfeiture. 

That an injunction staying the commencement of an action did 
not, prior 1830, suspend the running of the statute limitation, or re- 
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lieve a party from its operation, was decided in Barker vs. Millard, 16 
Wend., 572. The Revised Statutes contained a provision saving the 
rights of parties stayed by injunction. 2 Rev. Stat. 299, sec. 36, 
which is now § 105 of the Code. 

This provision does not aid the plaintiff. The exception has no ap- 
plication where a limitation is prescribed by the contract of parties, 
but only applies to cases governed by the limitation in the general 
law. This is sufficiently clear from a reading of the section ; but the 
question has been adjudicated in a case arising under a similar statute 
in Riddlesbarger vs. Hartford Ins. Co., 7 Wall., 386. 

If the issuing of an injunction restraining a party from bringing an 
action is an act of the law which suspends the running of a con- 
tract limitation, it must have the same effect in respect to cases gov- 
erned by statute ; and upon this assumption the case of Barker vs. 
Millard was wrongly decided. But it is clear that the court must 
have held the contrary, and the statute was amended to remedy the 
apparent hardship, that a restraint imposed by the court should 
operate to deprive a party of his right of action. That a court of 
equity may relieve a party who has lost his remedy at law on a con- 
tract, in consequence of an injunction procured by the other party, 
and prevent the latter from setting up the bar of the statute, we are 
not disposed to deny. 

In 2 Cases in Chancery, 217, it is said: “If a suit be in chancery 
for a debt for rent by lease, parol or simple contract, and beginneth 
within time of limitation, and be dismissed after the time of limita- 
tion, the court will not order the defendant to take no advantage 
of the statute of limitation. But if in such suit the party be stayed 
by act of the court, or by injunction, it is otherwise ; for the act of 
the court shall do no preujdice, as in the case of demurrers at com- 
mon law.” Lord Eldon, in Pulteney vs. Warren, 6 Ves., 72, states 
very clearly the ground upon which a court of equity interferes to 
protect a party against an injury in such a case. He says: “If 
there be a principle upon which courts of justice ought to act 
without scruple, it is this : to relieve parties against that injustice oc- 
casioned by its own acts or oversights, at the instance of the party 
against whom the relief is sought.” In some early cases it seems to 
have been held that equity will prevent the bar of the statute being 
set up at law in cases where the time has run during proceedings in 
chancery, without fault of the defendant. Anon.,1 Vern., 74; 2 Atk., 
615. But the cases on this point are inconsistent. 1 Atk., 282; 2 
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Atk., J. And it is said by an English writer, that in some recent and 
unreported cases no such relief has been allowed a plaintiff who has 
lost his remedy at law while endeavoring to pursue it in equity. Ban- 
ning on Lim. of Actions, 33 ; see also, Marby vs. Marby, L. R., 3 Ch. 
D., 101. 

It is difficult to perceive on what principle a party shall be deprived 
of the benefit of the statute of limitations, where he has not in any 
way contributed to the default of the plaintiff, and we have found no 
modern case supporting such a jurisdiction. 

It is no excuse that one has been prevented by a stranger from per- 
forming his contract. In Vin. Abr., tit. Condition, R. C. 1, it is said ; 
“Tf the condition of an obligation be to deliver a certain thing to the 
obligee, bought by him of the obligor, it is not any discharge that a 
stranger recovered it from him after ;” and Baron Comyn says: “If 
a condition be to do a thing, and a stranger interrupts him, that 
does not excuse the performance.” Comyn’s Dig., tit. Condition, L. 
14. See also, People vs. Bartlett, 3 Hill, 570; People vs. Manning, 
8 Cow., 297. 

In this case the Cambridge. Valley Bank stood as a stranger to the 
defendant, and the injunction was not within the cases an act of the 
law which deprived the company of the benefit of the limitation in 
the contract. 

If the injunction operated as an absolute restraint against bringing 
an action on the policies, the court would doubtless, on suggestion, 
have modified it so as to permit a suit to be brought to save the right 
of action, and it was laches on the part of the assignors of the plaintiff 
to lie by without making an application ; and ifa suit had been brought 
notwithstanding the injunction, the fact that it was brought in viola- 
tion of it would have been no defense to the company. That would 
be a matter to be settled between the court and the party who had 
commenced the suit in violation of its order. Kelly vs. Cowing, 4 
Hill, 266 ; Burt vs. Mapes, 1 id., 649. 

But there is, we think, another answer to the argument of the plain- 
tiff in this case ; and that is, that the injunction did not restrain the 
bringing of an action. 

The bank and the plaintiff's assignors had a common interest in 
keeping alive the claim against the defendant. Their controversy re- 
lated merely to the title to the fund which might be realized from the 
policies. The injunction is carefully drawn, and restrains the insured 
from receiving the money from the company. 
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The bringing of a suit to save the right of action and to ascertain 
the amount of the claim by a judgment, would not be a violation of 
the order. 

It cannot be supposed, under the circumstances, that the plaintiffin 
the injunction suit intended to prevent such a proceeding. 

In construing an injunction order, it is not to be supposed that it 
was intended to restrain acts which would not be injurious to the 
rights of the complainant, and much less which would be beneficial to 
him, and unless the words are clear it will not be deemed to prohibit 
them. Parker vs. Wakeman, 10 Paige, 485 ; Hudson vs. Plets, 11 id., 
180 ; High on Injunctions, 503. 

We are of opinion that the action in this case was barred by lapse 
of time ; and this renders it unnecessary to consider the other ques- 
tions in the case. 

The judgment should be affirmed. 

All concur. 





Boutelle vs. Westchester Fire Ins. Co. 


SUPREME COURT OF VERMONT 


Aveust Trrm, 1878. 


W. A. BOUTELLE 
vs. 


WESTCHESTER FIRE INS. CO. 


It is competent to show that the agent who effected the insurance had knowledge 
of the property, and a conversation between the insured and a third party in 
presence of the agent is admissible for this purpose ; it is incumbent on the 
party objecting to show that such conversation could not have been heard by 
the ageut. 

The policy provided that ifthe interest of the assured were ‘‘other than the en- 
tire, unconditional and sole ownership of the property for the use and benefit 
of the assured,” it must be so represented and expiessed in the policy, other- 
wise it should be void. By a contract with the insured, one W. was to have a 
fourth of the profits fiom the sale of the insured property, the condition be- 
ing that W. should sign insured’s note for $1,000 to be put into the business, 
which note was to be taken care of by the insured, and also that W. should give 
his time or furnish a man to sell the property. 

Held, that the insured’s ownership was for his own use and benefit, and not for 
that of W., within the meaning of the policy. 

The policy provided that “any false representation by the assured of the condi- 
tion, situation, or occupaucy of the property, or any omission to make known 
any fact material to the risk, or an overvaluution, or any misrepresentation what- 
ever,” should render it void. 

Held, that a substantial overvaluation, such as would not ordinarily arise from a 
difference of opiuion, whether honestly or fraudulently made, avoided the pol- 
icy, aud a refusal to so charge was error calling for reversal. 

Judgment reversed. 


[ Statement of Fac'!s, from Defendant’s Exceptions. | 


This was an action of general and special assumpsit. Plea, gener- 
alissue. Trial by jury. Verdict for the plaintiff. 

This action was brought to recover payment for a quantity of hul- 
less oats, so called, on a policy of insurance made and issued by the 
defendant to the plaintiff on the 3lst day of March, A. D. 1875 
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which said oats were burned on the 21st day of April, A. D. 1875, 
during the continuance of said policy. By the terms of said policy of 
insurance the plaintiff was insured “ against loss or damage by fire 
to the amount of $2,500—dollars—on his stock of hulless oats for 
seed, contained in his detached frame storehouse situate on the 
east side of Elm Street, opposite his residence, in the village of Mont- 
pelier, Vermont. $7,500—dollars—other insurance permitted. In 
case of loss, not to exceed five dollars is to be claimed or paid on any 
one bushel of thirty-two pounds.” 

It is also stipulated in said policy that “if the interest of the as- 
surec be any other than the entire, unconditional and sole ownership 
of the property, for the use and benefit of the assured, or if the build- 
ing insured stands on leased ground, it must be so represented to the 
company and so expressed in the written part of this policy, other- 
wise the policy shall be void.” 

The said policy also contained the further stipulation that the 
same should be void in case of “ any false representation by the as- 
sured of the condition, situation or occupancy of the property, or any 
omission to make known every fact material to the risk, or any over- 
valuation, or any misrepresentat on whatever, either in a written ap- 
plication or otherwise.” 

The defendant introduced evidence tending to show that the plain- 
tiff, at the time of the application for the policy in the defendant com- 
pany made a large and substantial over-valuation of said oats, both as 
to quantity and value. 

The defendant requested the court to charge the jury, among other 
things, as follows: “ If the jury find that the plaintiff, at the time of 
the application for the policy in question, made a substantial over- 
valuation of the property, that the contract was null and void and 
the plaintiff not entitled to recover.” But the court refused so to 
charge the jury, but on this point the court charged the jury as 
follows : 

“The defendant contends by its counsel that there were such repre- 
sentations before the policy was issued ; that it had been deceived be- 
fore the date of these last policies, and that the defendant company, 
or its agent, was under impressions which were conveyed or made by 
the plaintiff as to the amount and value of this property that were fic- 
titious and false. If that is true it was no contract. The law does 
not carp about to find some one thing here or there ; but was there 
a substantial misrepresentation, false and known to be false by the 
plaintiff when he induced this policy? And, if there was such misre- 
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presentations, so substantial that the defendant would not have is- 
sued the policy had he known it, and the plaintiff did know it, and that 
was intentional arid purposely conveyed and impressed on the defen- 
dant’s agent to induce the policy, why the contract induced would be 
void in its inception. But unless you find that the plaintiff knowingly 
and fraudulently made such representations tu induce this policy, 
then it became binding as any other contract which is entered into.” 

To the refusal of the court to charge as requested, and the charge as 
given, the defendant excepted. 

The defendant introduced evidence tending to show that one Dr. 
J. B. Woodward and one D. W. Ramsdell were each part owners in 
said oats at the time the policy of insurance was effected, and that 
they were interested with the plaintiff in the business of buying and 
selling the oats, and that they were still so interested at the time of 
the trial. 

The said plaintiff and Woodward each testified in substance that a 
contract was entered into before said policy was issued, and which 
still remained in force between the said plaintiff and Woodward, by 
the terms of whi h contract the said Woodward was to have one 
fourth of the net profits from the sale of the oats, the consideration 
being the signing of a note by Woodward with the plaintiff for $1,000 
to put into the business, which said note was to be taken care of by 
the plaintiff in any event, and also the further consideration that the 
said Woodward should give his time, or to furnish a man the whole 
time they were carrying on the business of selling the oats. 

The defendant requested the court to charge the jury as follows : 

“ That if the jury find that Dr. Woodward or Randall had an inter- 
est in the ownership of the oats, or that the oats belonged to a part- 
nership of which the plaintiff was a co-partner, or that the plaintiff's 
interest was ‘ any other than the entire, unconditional, and sole owner- 
ship of the property for the use and benefit of the plaintiff, and the 
same was not represented to the defendant and so expressed in the 
policy, that the policy was void and no recovery can be had by the 
plaintiff. That although the property in the oats might have been in 
Boutelle alone, still he held the property for the ‘use and benefit’ of 
the other two or either of them, it should have been so stated, etc., in 
the policy, there being no evidence of a waiver of the condition of the 
policy referring to that matter.” 

“That if the facts testified to by the plaintiff and Woodward as to 
the retationship existing between them are true, that they constitute 
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such a holding of the property for the use and benefit of Woodward 
as to render the policy void under the fourth condition.” 

But the court refused so to charge the jury as requested, and did 
charge the jury as follows : 

“Tf you find that either Woodward or Ramsdell was a joint owner 
of the oats, and were each interested one fourth in the property it- 
self, why then Boutelle had no right to get insurance on another 
man’s property. He represented he was the owner of the whole, 
when he was only the owner of one half. But if, after carefully ex- 
amining this proof, you find it amounts only to this, that the plaintiff 
Boutelle agreed, that if Woodward would raise him $1,000—dollars— 
he would let him have one fourth of the profits as an inducement for 
him to give his name to the bank, and that the plaintiff agreed with 
Ramsdell that if he would work faithfully for him and make all the 
sales he could, as an inducement, and to pay him for his labor, he 
would give him an interest in the net profits, if there should be any ; 
that wouldn’t make them the owners of the oats themselves, nor part- 
ners. A partner as such comes into an enterprise to share its losses 
and reap its gain ; but the plaintiff claims that neither Woodward nor 
Ramsdell had any share in the losses of the business or the ownership 
of the grain, but that te pay them for services or for money, he agreed, 
if there were any profits, they might share to the extent of one fourth 
each. And we instruct you that if that was all there was to their re- 
lations then it would not forfeit or abrogate the policy.” 

To the refusal of the court to charge as requested, and to the charge 
as above given, the defendant excepted. 

It appeared on trial that the interest of said Woodward and Rams- 
dell, or either of them, was not referred toin the application for the 
policy of insurance, nor in the policy itself. 


[In the above statement, that portion of the case relating to the ad- 
missibility of certain testimony is omitted. } 


J. O. Lrvinaston and J. A. Wine, for Plaintiff. 
R. S. Tarr and Cuas. H. Hears, for Defendants. 


Ross, J. 
It was competent for the plaintiff to show that A. C. Brown, the de- 
fendant’s agent, who effected the insurance, had knowledge of the 
property insured and its situation. The testimony of Mills was in- 
troduced for the purpose, and had a tendency to show that Brown 
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had such knowledge. But it appeared from Mill’s testimony, that on 
the occasion testified to, when Brown was present at the plaintiff's 
storehouse, he was accompanied by a third person, an agent for the 
Hudson Insurance Company, which also had a policy on the same 
property. This ageut went into the storehouse while Brown re- 
mained outside. The witness, against the exception of the defendant, 
was allowed to testify to a conversation he had with the agent while 
in the storehouse. It does not appear from the exceptions that 
Brown was so far removed from the witness at the time of the con- 
versation that he could not have heard the same. If the conversation 
was in his hearing, and so in his presence, it was admissible. It is in- 
cumbent on the excepting party to show that the evidence objected to 
was clearly inadmissible. This is not shown by the exceptions ; but 
if it should be held that, by a fair construction of the exceptions, 
Brown was so situated that he could not hear the conversation, we 
think it was not of that character that its immateriality to any of the 
issues disclosed by the exceptions would warrant the court in revers- 
ing the case. As this agent was not in any sense the agent of the de- 
fendant, what transpired between him and the witness, when Brown 
was not present so as to hear the same, would not affect the defend- 
ant, and for that reason their conversation about the property would 
be inadmissible for immateriality. It is not immateriality alone of 
testimony which will warrant the court in reversing a case. It must 
also be of a character which would be likely to prejudice the except- 
ing party in the decision of some of the issues involved in trial of the 
case. For both of these reasons the defendant can take no advantage 
of this exception. 

2. We do not think that the defendant was entitled to have the 
jury instructed in accordance with his second request, and we think 
that the instructions given upon this branch of the case were correct. 
The request and instruction relate to this provision in the policy : 
“ Tf the interest of the assured in the property be any other than the 
entire, unconditional and sole ownership of the property for the use and 
benefit of the assured,” etc., ‘‘it must be so represented to the com- 
pauy and so expressed in the written part of the policy, otherwise the 
policy shall be void.” The request assumes that if, by the perform- 
ance on their part by Woodward and Ramsdell, they might reap some 
benefit and advantage from the sale of the hulless oats, although their 
ownership was entirely in the plaintiff, his ownership was not for his 
use and benefit. But we do not so regard it. By the performance 











786 Report of Decisions. [ Oct., 


of the contracts by Woodward and Ramsdell, the plaintiff would reap 
doubtless as much, if not greater, benefit and advantage from the 
ownership of the oats than would they. His ownership was there- 
fore for his own use and benefit. That it might also be of some ad- 
vantage and benefit to Woodward and Ramsdell, and so prove an 
adequate compensation for the performance of their contracts in the 
sale of the oats, does not make the plaintiff’s ownership of the oats 
for the use and benefit of Woodward aud Ramsdell within the mean- 
ing of this clause of the policy. Under the instruction of the court, 
the jury have found that the only use and benefit which the plaintiff's 
ownership of the oats was to Woodward and Ramsdell, was that it 
might operate to compensate them for the performance of their con- 
tracts with him in the sale of the oats. Whether it should so operate 
depended upon whether a profit was derived from their sale. If a 
profit was derived from their sale it operated to the use and benefit 
of the plaintiff, directly and wholly ; but only indirectly and by way 
of compensation to the use aud benefit of Woodward and Ramsdell. 
There was no error in this respect in the charge or refusal to charge. 

3. The defendant requested the court to instruct the jury, ‘‘ If the 
jury find that the plaintiff, at the time of the application for the policy 
in question, made a substantial overvaluation of the property, that the 
contract was null and void, and the plaintiff not entitled to recover.” 
The court refused so to instruct the jury, but did instruct them in 
substance that in order for such overvaluation to avoid the policy, it 
must have been made by the plaintiff knowingly and intentionally, to 
induce the contract of insurance, and that the contract was made in 
reliance on such overvaluation. This is the usual instruction for the 
avoidance of any contract procured by fraud, and is applicable to this 
class of contracts as well as others where the contract itself contains 
no stipulation in regard to the effect of overvaluation. In the cases 
cited by the plaintiff in support é6f the instruction, so far as they have 
been furnished for examination, the policies contain no express stipu- 
lation, with a single exception, in regard to the effect of overvaluation ; 
some had no stipulation whatever bearing upon its effect on the con- 
tract, and others contained a stipulation that any misrepresentation 
by the assured material to the risk, should avoid the policy. In re- 
gard to this latter class, it has been correctly held that in a policy not 
valued, that is, where by the terms of the policy the value of the prop- 
erty insured was not definitively determined, but left open to be de- 
termined by evidence aliunde, overvaluation by the assured was not 
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material to the risk, and would not avo'd the policy unless fraudu- 
lently made. The single exception is Bonham vs. Iowa Central Ins. 
Co., 25 Iowa, 329, in which the policy contained a stipulation in re- 
gard to the effect of overvaluation like the one in the case at bar. 
The court were not agreed upon the ground of the decision ; part of 
the court holding that on the facts found, there was not an overvalua- 
tion by the assured, or that it did not appear that there was; and a 
part that it was not found that such overvaluation, if it existed, was 
fraudulent. So far as the decision is placed on the latter ground, we 
think it is not supported by the better considered cases. 

The policy in the case at bar contains the following stipulation : 
‘*and any false representation by the assured, of the condition, situa- 
tion, or occupancy of the property, or any omission to make known 
any fact material to the risk, or an overvaluation, or any misrepre- 
sentation whatever, whether in the written application or otherwise,” 
etc., “ then in every such case this policy shall be void.” Hence, by 
the contract itself the effect of an overvaluation upon the policy is de- 
termined. The court cannot make contracts for the parties. Its 
province is to interpret and give effect to them as made. By this 
stipulation a substantial overvaluation of the property, that is, an 
overvaluation such as would not ordinarily arise from a difference of 
opinion, whether honestly or fraudulently made by the assured, avoids 
the policy. Such has been the holding of the courts in a large num- 
ber of cases. Smith vs. Bowditch Mut. Fire Ius. Co., 6 Cush., 448 ; 
Vose vs. Eagle Life and Health Ins. Co., 6 Cush., 42; Bennett vs. 
Mutual Fire Ins. Co., 7 Cush., 175; Willen vs. Bowditch Mut. Fire 
Ins. Co., 10 Cush., 446 ; Gould vs. York Co. Mut. Fire Ins. Co., 61 
Me., 401 ; Carpenter vs. American Co., 1 Stacy, 57 ; Catrum vs. Ten- 
nesgee Co., 6 Humphreys, 176 ; Amazon Ins. Co. vs. Gilbert, 27 Mich., 
429. This holding is an application to this species of contracts of a 
well settled principle of the law of contracts, that what the parties 
themselves have declared material and sufficient to render the con- 
tracts void, must be held material, and have such effect as the parties 
intended. There was no written application in this case. In what 
the claimed overvaluation consisted is not disclosed by the exceptions, 
and we make no ruling in regard to what would constitute an over- 
valuation in a policy of this kind which insured only $2,500 on the 
property, and gave permission to the assured to obtain $7,500 addi- 
tional insurance. Whether the quantity of oats were being added to 
day by day, or whether they were expected to be added to before the 
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additional insurance should be obtained, is not disclosed by the policy 
or exceptions. As instructions were requested and given on this sub- 
ject, we are to assume there was evidence tending to show overvalua- 
ticn by the plaintiff. In refusing this request, and in the instruction 
given in answer to it, we think the court erred, and for this error the 
judgment of the County Court is reversed and the cause remanded. 


* 


COURT OF APPEALS OF NEW YORK. 


JACIN L. HIGGINS, Respondent, 
vs. 


PHGNIX MUT. LIFE INS. CO., Appellant.* 


The application was a warranty, and contained the following interrogatory : 
‘‘Name and residence of the family physician of the party, or of one whom the 
arty has usually employed or consulted?’’ Answer, ‘‘Refer to Dr. A. T. 
fills, Corning, N. Y. The applicant appeared from the evidence not to have 
had a regular family physician at the time of the application. Dr. B. had oc- 
casionally been called in in case of sickness, and Dr. Mills had been casually 
consu!ted two or three times. The answer was dictated or suggested by the 
agent after a statement of the facts. 

Held, that the answer was equivocal, and not responsive to the question, and if the 
company was not satisfied, one more explicit should have been required. It 
was not so manifestly untrue as to authorize a court to direct a verdict for the 
company. 

Held, that the answer having been dictated by the agent, the company cannot ob- 
ject that it was not such as should have been made. 


Judgment affirmed. 


S. Hann, for Appellant. 
G. B. Braptey, for Respondent. 


Aten, J. 
The defense rests solely upon the alleged breach of warranty in the 
answer to the twenty-sixth interrogatory to the applicant for the pol- 


* Decided May 21, 1878. 
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icy, who was the person whose life was proposed to be insured. It 
was not claimed that there was a fraudulent suppression of any fact 
material to the risk, or of the truth in any matter, or a fraudulent 
misrepresentation affecting the contract. 

The interrogatory referred to was, “ Name and residence of the 
family physician of the party, or of one whom the party has usually 
employed or consulted?” Answer, ‘‘ Refer to Dr. A. T, Mills, Corn- 
ing, B. T.” 

The language of the answer is equivocal. It neither declares Dr. 
Mills to have been or to be the family physician of the applicant, or 
that he was the physician whom he had usually employed or consult- 
ed, or if he occupied either relation, which it was. 

It is only upon the ground that the statement constitutes an express 
warranty, and was untrue in fact, that the defense can be sustained. 
The answer is not responsive in terms to the interrogatory, and doves 
not profess to give the information asked. If it was not satisfuctory 
to the defendant, a fuller and more explicit answer should have been 
required. A breach of warranty, as upon the affirmance of an untruth, 
cannot be alleged in respect of an answer which does not profess to 
state any fact. The words of the answer cannot be extended by im- 
plication in aid of a defense founded upon a technical brexch of war- 
ranty beyond the fair import of its language, aud the intent of the 
party as indicated by its terms. It is always in the power of the in- 
surer to have an explicit and clear affirmation as to every fict mate- 
rial to the risk, and ii the answers to the interrogatories are not full, 
and do not give the information called for, they cannot be treated as 
affirmations of facts not stated, although called for by the interroga- 
tories. Baker vs. Home Life Ins. Co., 64 N. Y., 648; Edington vs. 
Mut. L. Ins. Co. of N. Y., 67 id., 185; Fitch vs. Am. Pop. L. Ins. 
Co., 59 id., 557. If, however, the statement of the applicant be re- 
garded as a full and direct answer to the question, it was not so man- 
ifestly untrue a3 to authoriz> a direction by the court of a verdict for 
the defendant, and this was the only request made in its behalf. 

The right to go to the jury upon any question of fact was waived by 
the counsel for the defendant. The applicant does not appear to have 
had a family physician after his removal to Corning up to the time of 
the application. Dr. Bryan had visited a sister of the applicant’s 
wife, and also a young lady, a visitor at his house, but the applicant 
was not at home, and the patients paid for his attendance. He had 
prescribed at his office occasionally for the applic int for slight ailments, 
and once visited him at his house when he had been expos:d to the 
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smallpox, and a boy had been sent for a physician without the desig- 
nation of any one in particular, and meeting Dr. Bryan, called him 
in. The evidence is not very distinct as to any other visits to the ap- 
plicant, or his family. 

The applicant had consulted Dr. Mills casually on two or three oc- 
casions, and been prescribed for by him for dyspepsia or some slight 
ailments. Who was the party “ usually consulted,” or who was “‘ his 
family physician” at the time of the application, was a question of 
fact for the jury and not of law for the court. There was no error in 
refusing the direction of a verdict for the defendant as requested. 
But the objection to a recovery by the plaintiff upon the ground al- 
leged, was obviated by the fact that the answers to the interrogato- 
ries were prepared and written by the agent of the defendant, and he 
dictated or suggested the answer as finally made after a statement by 
the applicant of the facts as they existed. The statement was that 
Dr. Mills had prescribed for him, and that Dr. Bryan had prescribed 
for him, and that he wou'd refer to either one of them. It is quite 
evident that there was no reason why the applicant should name one 
in prefcrence to the other, as both had had about the same opportu- 
nities for learning and knowing the physical condition of the appli- 
cant, and whether his life was insurable. The agent having, upon a 
statement of the facts by the applicant, suggested the answer to the 
interrogatory as formally made, without asking for a more full or 
particular statement, the defendant cannot object that the answer 
was not such as might or should have been made. Baker vs. Home 
Ins. Co., supra. Dr. Mills had prescribed for him, and having re- 
spect to the object of reference, might properly be referred to as one as 
comp‘tcnt as any other to give the desired information. But it is 
enough that the agent of the defendant, acting for him, upon a true 
statement by the applicant, dictated and wrote the answer. 

The judgment must be affirmed. 

All concur, except Anprews, J. 





LOWER COURT DECISIONS. 


From various sources, not official. 


INTEMPERANCE.—EVIDENCE. 
Common Pleas of New York.—General Term. 


LYDIA A. McGINLEY 
vs. 
UNITED STATES LIFE INS. CO. 


Where the evidence as to the habits of insured were conflicting, the court properly 


left to the jury to say whether he had been intemperate withing the meaning of 
the policy. 


The mere use of intoxicating liquors does not constitute intemperance. The test 
must be their effect on each individual. Intemperance consists in taking them 
to such an extent as to impair the constitution and general health. | 

Judgment affirmed. 


Outn, Rives, & Monreomery, for Plaintiff. 
Heceman & Inaersort, for Defendant. 


Daty, C. J. 

There was alarge amount of direct evidence that, instead of Mc- 
Ginley’s habits of life being temperate when he gave that answer and 
warranty to the inquiry propounded, he was a man who indulged in 
the use of spirituous liquors to such an excess as to become frequently 
intoxicated. His uncle and partner swore that as often as every 
other day he was under the influence of liquor, and hardly in a fit con- 
dition to attend to business. His sister testified that his habits had 
been intemperate as regards the use of intoxicating liquors for at least 
twelve years before bis death, anda physician who was intimate with 
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him whilst he was in Celina, (in Ohio,) and who was his medical at- 
tendant at the time of his death, which occurred at that place in 
1873, swore that the cause of his death was intemperance and de- 
bauchery, and that, judging from observation and from what McGinley 
told him, the duration of his intemperance must have been eighteen 
or twenty years, or more. 

The insurance was effected on the 19th of April, 1866, and wit- 
nesses on the part of the defendant testified that immediately before 
that time, and in 1865, they had frequently ssen McGinley intoxicated, 
or, to use their fuller word, drunk ; that he used liquor continually ; 
that he visited Celina, in the State of Ohio, in the spring of 1865, and 
remained there about three months, and that his habits whilst there 
were that of a man given to intemperance ; that he wasseen during 
that year at Montezuma, (in that State,) at a horse race, “ very 
drunk ;” that in June or July of that year, in that place, he was 
seen so drunk that he could hardly stand up ; in the language of the 
witness, “ perfectly wild ;” that in 1863 he drank intoxicating liquors 
to excess ; that a witness visited him in New York in the years 1863 
to 1866, and whilst at his house knew of his drinking immediately 
upon rising in the morning and before meals. 

The question in the case was, what were his habits when the in- 
surance was effected, or for such a length of time before it as might 
enable the jury to judge whether he was or was not at the time a man 
of temperate habits. The testimony of a large number of the defen- 
dant’s witnesses was to the effect that he was, or must have been then, 
an intemperate man, and that his representation that his habits were 
then temperate, was a false statement. 

But there was conflicting evidence on this point. One of the wit- 
nesses called by the defendant knew him from 1863 antil he left New 
York in 1870. This witness was a member of a mercantile firm with 
him, that was formed in January 1866. He swore that he knew him 
very well in that year, and testified that so far as his acquaintance 
went, he never knew him other than as a sober, industrious and at- 
tentive man of business, and he and this witness were at their mutual 
place of business daily during that time. And the witness Wolburg 
was a clerk in the same‘store with him from January 1866 to January 
1867. Hesaw McGinley then every day during that time, and testi- 
fied that he neversaw him intoxicated or under the influence of liquor. 
A witness Jones swore thut he knew him in 1864, and for three years 
thereafter ; that he was with him in the same store for several months 
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prior to the 19th of April, 1866 ; that he saw him then daily, and never 
saw him under the influence of liquor. 

McGinley had been a clerk of another witness, Harding, for several 
years. This witness saw him about the first part of the year 1866 in 
his store almost every day. They were intimate acquaintances ; Mc- 
Ginley often visiting at this witness’ house in Brooklyn in the evenings, 
and he testified that he never knew that McGinley vsed intoxicating 
liquors to any amount until after 1870 ; that during the whole time 
that he knew him he never saw him under the influence of intoxicat- 
ing liquors but once, which was in 1865 or 1867, and finally another 
witness, Daniells, who boarded with him about the 1st of April, 1866, 
who saw him daily, and who knew a great deal about his habits, swore 
that he saw him every day for two or three months at a time, during 
the two or three years that he boarded in his family, and that he 
never saw him drink half a dozen times. He not only saw him at his 
dwelling, but met him at all hours of the day at his store, where the 
witness went to purchase goods. 

This witness was a merchant engaged in business at the West, who 
came to the city to purchase goods, and when he did so, boarded with 
McGinley’s family. He was boarding with him when he made the 
application for insurance ; had recommended him to get insured ; said 
he knew his habits ; and said, “ I never saw him drink, I don’t think, a 
half dozen times in my life.” 

In addition to this conflicting evidence there is more or less uncer- 
ta'nty among several of the defendant’s witnesses in respect to dates, 
and it is difficult, in reading the testimony of some of the more impor- 
tant of them, to know whether they are referring to what they saw 
befvre April 19, 1866, and this is especially so in respect to the tes- 
timony of McGinley’s uncle, and partner Hamlin, who is one of the 
chief witnesses for the defendants, and who, if he refers to McGinley’s 
habit of being under the influence of liquor nearly every day, and 
hardly able to attend to business in 1866 and up to the time of effect- 
ing the insurance, April 19, 1866, he is in direct conflict with another 
partner of McGinley’s (Root,) who during the same time had the 
same opportunity of seeing him in the store during business hours. 

The question of fact, therefore, whether he was, when he made the 
written declaration upon which the insurance was effected, and for a 
reasonable length of time before it, a man of temperate habits, whatever 
he may have been antecedently, or after the insurance, was for the jury 
to determine upon the evidence, and we cannot say, when the evi- 
dence was of the character above stated, that the jury, in coming to the 
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determination which they did, must have been influenced by partial- 
ity, prejudice, passion or corruption—that the testimony given by the 
defendant is so overwhelming that it is impossible to account for the 
verdict, except from some such cause or motive. 

If McGinley in the spring of 1865, when he was at Celina, Ohio, in- 
dulged in the use of intoxicating liquors to the extent described by the 
witnesses in that place, his habits must have undergone a great change 
in about a year, if he was, as described by the plaintiff’s witnesses, a 
man drinking occasionally with customers, but never indulging to ex- 
cess, or at least never appearing to be under the influence of liquor to 
those in contact and daily intercourse with him at his store, and the 
witness Daniells who boarded at bis house. These witnesses certain- 
ly had ample opportunities for knowing whether he was during this 
time the habitually intemperate man described by Hamlin. They ap- 
pear, so far as can be judged from the reading of their testimony, to 
have been fair, impartial, and disinterested witnesses ; at least there is 
nothing in their examination to create any suspicion as to their motive, 
or to indicate that they were fabricating testimony ; and they were sub- 
jected to a much more satisfactory test upon their cross-examination 
than the, great bulk of the defendant’s witnesses, as they were ex- 
amined orally on the trial, whilst the testimony of seventeen out of 
the twenty witnesses for the defendant was taken out of the State, 
upon commission. 

The testimony of several of the defendant’s witnesses is very di- 
rect and positive ; but we have no right, as an appellate court, to say 
that it is controlling. Indeed, when coming to compare more clearly 
the testimony of the two classes of witnesses, I have been impressed 
with the probability of the truth of what was sworn to by the plain- 
tiff’s witnesses; wiih the fact that McGinley, for some time before the 
insurance was effected, was as he was described by these witnesses, 
and that the defendant’s witnesses have not discriminated as to dates, 
or distinguished carefully between his notorious condition after 
1870 and what they may have known or seen before that 19th of April 
1866. At all events the question of fact was for the jury, and we cannot 
say that their verdict shows such an utter disregard of evidence that 
was overwhelming, palpable or irresistible, that we should set it aside 
as a flagrant act of injustice. 

A large portion of the appellant’s argument is devoted to an elabor- 
ate criticism and review of the judge’s definition of intemperance, and 
what would be regarded as temperate within the inquiry propounded 
to McGinley. 
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The insurers have seen fit to put but a very general inquiry ; to 
inquire if the habits of life were temperate or otherwise ; which being 
given in this general way, would seem to call for as general an answer. 
“Temperate or otherwise,” is a very loose inquiry, which may relate 
to eating as well as drinking, and to the use of other stimulants than 
intoxicating liquors. Otherwise than temperate I infer means intem- 
perate ; for if anything else were intended, the inquiry would proper- 
ly be such as to elicit particular information, suchas: Do you use in- 
toxicating liquors? If you do, what are your habits in respect to 
their use? Or other particular inquiries of like nature. 

The judge distinguished, and in my opinion with great discrimina- 
tion and fairness, what would be intemperate and temperate within 
the meaning of a general inquiry of this kind. He told the jury that 
it rather depended upon the individual ; for what would be temper- 
ate in the use of alcoholic drink in one man would be intemperate in 
another ; that the taking of a moderate amount of alcoholic liquor by 
a weak man might be an intemperate act, when it would not be by a 
man of vigor and strength ; that it is not in the use of alcoholic 
drinks that intemperance exists, but taking them to such an extent as 
to impair the constitution and general health. 

The exceptions to the charge were so loosely taken that it is not 
easily determined to what part of the charge they precisely apply ; 
but from the argument of the appellant I infer that they are under- 
stood to have been taken specifically to the judge’s saying, “I do not 
mean to say that a man who habitually day by day takes his drink, or 
drinks more or less, is intemperate, unless he does so to such an extent 
as to impair his constitution or general health,” and treating the ex- 
ception as applying to the whole of this proposition, I see no error in 
it, nor has anything in the elaborate comments of the counsel for the 
defendant in my judgment shown it to be so. His condemnation ex- 
tends to the whole charge, in the general statement that no other ver- 
dict than one against the company was possible or likely under the 
general intent of the charge, which it is declared was substantially in 
favor of the plaintiff and against the defendant, virtually directing 
them to find a verdict for the plaintiff. There is no foundation for 
thisstatement. The charge was a fair, impartial, and discriminating 
presentation of the questions to be passed upon, and was quite as 
favorable to the defendant as to the plaintiff. 

The defendant was not entitled to have any of the requests which 
were refused charged. The only defense raised by the evidence was 





796 Report of Decisions. [ Oct., 


that McGiuley’s habits of life were not temperate, and the jury were 
specially told that if his representation that they were was false, the 
plaintiff could not recover, and I may add, in addition, that this was 
implied throughout the whole charge. The judge had covered all 
that was embraced in the second request in his charge, or if he had 
not, his answer to the request was av assent to the proposition that 
the word intemperate means drinking to excess. The third proposi- 
tion assumed facts as proved, which the jury were to pass upon, as 
the judge said in reply to it. 

The forfeitures of premiums had nothing to do with the case. The 
proper rule in judging of the weight of evidence was the one stated 
in the judge’s reply to the fifth request, and that request was properly 
refused. The sixth request was not a proposition of law, but a re- 
quest to call the jury’s attention to what was admitted by the plain- 
tiff’s witnesses, and it was complied with. 

It was not incumbent upon the judge to require the jury to make 
eight special findings. It was a matter entirely in his discretion. 

The judgment should be affirmed. 


Larremore, J. 

The defendant issued two policies of insurance upon the life of 
Charles E. McGinley, for the benefit of his wife, Lydia A. McGinley, 
the plaintiff, upon their joint application in writing. The first policy 
was dated April 19, 1866, for an insurance of $5,000; the second 
was dated January 19, 1871, which was a paid-up policy for $100, 
the dividends then due on the first policy. The application above re- 
ferred to, was made the basis of the contract of insurance, whereby it 
was agreed that if any untrue or fraudulent allegation was contained 
in the application, or in answer to the questions annexed, all moneys 
paid for premiums should be forfeited. The policies contained the 
usual stipulation, that thesame should be null and void if the applica- 
tion or declaration, upon the faith of which the contracts were made, 
should be found to be in any respect untrue. 

Charles E. McGinley died April 11, 1875, at Celina, Ohio. Proof 
of his death and demand of puyment were given and made, and defen- 
dant refused to pay the amount insured, on the ground that false an- 
swers had been given to the following questions in the application for 
insurance : 

Q. Have your parents, brothers or sisters, been afflicted with 
scrofula, pulmonary complaints, gout, insanity, or any other heredit- 
ary disease? Ans. No. 
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Q. Have yon been afflicted at any time with insanity, gout, rheuma- 
tism, fits, since childhood, rupture, dropsy, spitting of blood, pxlpita- 
tion, diseases of the heart, lungs, liver, urinary organs, brain, or any 
serious disease? Ans. Have had rheumatism. 

Q. Are the party’s habits of life temperate or otherwise? Ans. Tem- 
perate. 

Plaintiff obtained judgment against the defendant for $6,007.45 
from which, and the denial of a motion for a new trial, this appeal was 
taken. It is settled by authority that the representations of the in- 
sured, upon the faith of which the policies were issued, are warranties, 
and if false or untrue in any particular the insured loses all the bene- 
fits and forfeits all rights under the contract. Valton vs. National 
Trust Life Ins. Co., 20 N. Y., 32 ; Cushman vs. New York Life Ins. 
Co., 63 N. Y., 454 ; oot vs. Adina Ins. Co., 61 N. Y., 57; Bliss on 
Life Insurance, 48 and 179 ; (2nd edition, ) Brennan vs. Security Ius. 
Co., 4 Daly, 296. 

This case abounds with exceptions, the materiality of which de- 
pends upon the decision of the points raised by the answer to the 
questions No. 9, 12, and 14, above mentioned. The motion for a non- 
suit’ was properly denied. Plaintiff had established a prima facie 
case, and at that time no proof existed that McGinley was a man of 
intemperate habits at or about the time the policies were made. That 
he died in 1875 of disease of the stomach and lungs, caused by intem- 
perance, was insufficient to authorize the conclusion that his habits 
were intemperate in 1866 and 1871. The question at folio 144 was 
answered without exception, and as no motion was made to strike out 
the testimony, the exception falls. The question at folio 148 was not 
only leading but immaterial, and assumed a fact that had been proved. 
The objections at folios 154, 155, 157 and 163 were properly over- 
ruled. The exceptions 166 and 187 fell, for the testimony stood sub- 
ject to the charge of the court,and that part of the auswer to the 
seventh interrogatory which was mere hearsay evidence was properly 
stricken out. The ruling at folio 193 was correct. Declarations 
made by McGinley a Icng time after the insurance for his wife’s bene- 
fit, as to his condition of health, were not competent to affect her 
rights. Swift vs. Mass. Mutual Life Ins. Co., 63 N. Y., 186 ; Eding- 
ton vs. Mutual Life Ins. Co., 67 N. Y. 192; Dilleber vs. Home Life 
Ins. Co., Court of Appeals, 4 N. Y. Weekly Dig., 547. 

Furthermore, the alleged admission related to a disease not specifi- 
cally named in the application, and it does not appear whether it was 
included in any of those mentioned. There was no error in refusing 
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the requests for special findings. The instructions given to the jury in- 
cluded all that was material to the issue involved, and were properly 
disposed of by the general verdict. The exceptions at folios 194 and 
195 will be hereafter considered. I think the rulings at folios 196, 
199, 202, 208, 229, 247 and 252 were correct, and for the reasons 
stated. The answer to the third interrogatory was properly ex- 
cluded, the testimony was necessirily hearsay, for the witness was 
but two years old at the time of the event of which she testified, (fol. 
273-274.) The questions at 271 and 272 were immaterial and irrele- 
vaut, and were properly excluded. Nor do I find any error in the rul- 
ings at folios 320, 321, 327, 337 and 368. The verdict should not be 
set aside merely on the ground that it is against the weight of evidence. 
Silvia vs. Low, Johus. Cas., 184; Barnwell vs. Church, 1 Caines, 
217; Bogert vs. Morse, 1 N. Y., 337 ; Morse vs. Sherril, 63 Barb., 
21, and the jury in this case have passed upon facts peculiarly with- 
in their province. 

As to the falsity of the statements above referred to, that which re- 
lates to question 14, appears to have been mainly relied upon. The 
fact that the father McGinley died of pneumonia after an illness of 
six days, would scarcely justify the conviction that such parent had 
been afflicted with that or any other hereditary disease within the 
meaning and intent of question 9. 

To question 12 the applicant answered, ‘‘ Have had rheumatism.” 
This was responsive, and if the defendant was not satisfied with it, 
the policy should have been withheld until a more detailed and sat- 
isfactory answer was furnished. Rawls vs. American Mut. Life Ins. 
Co., 27 N. Y¥., 282. The interest, as well as the merits of the case, 
center in the applicant’s response to question 14, that his habits of l.fe 
were temperate. The principle involved in the decision of this ques- 
tion is one of extreme delicacy and importance. It is not claimed 
that the mere use of alcoholic stimulants constitutes intemperance. 
Nor have we been referred to any fixed rule or standard of such gen- 
eral application, that we can plainly discern the point where temper- 
ance ends and inebriety begins. Necessarily, then, each case of this 
character must be determined upon its own particular facts. One in- 
dulgence may produce drunkenness in “‘ A.,” whilst repeated indul- 
gences fail to affect “ B.” 

It would thus appear that the test between sobriety and inebriety 
is the effect produced in each individual by the use of alcoholic liquor. 
The court below recognized this principle, and left it to the jury to 
determine, upon all the evidence, whether or not McGinley at or about 
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the time of his application for insurance was a person of temperate 
habits. There was nothing in the charge of the learned judge calcu- 
lated to prejudice or mislead the jury. 

The defendant’s counsel takes exception to that portion of it 
which predicated the fact of McGinley’s intemperate habits upon 
his capacity to attend to business, and his indulgence to such an ex- 
tent as would impair his constitution or general health. These facts 
were but the indicia of the main fact, which was left entirely and ex- 
clusively to the jury. I have examined all the exceptions, and the au- 
thorities by which they are sought to be sustained, and am of opinion 
that they should be overruled and judgment of affirmance ordered. 





Digest of Decisions. 


DIGEST OF FOREIGN CASES. 


Marimnz.—Right of action for damage against insured 

Two ships, the property of the same owner, collided ; the under- 
writers paid the insurance effected on the lost ship, and then claimed 
to rank pari passu with the owncrs of the cargo destroyed, in the dis- 
tribution of the fund lodged in court by the owner as proprietor of 
the ship which did the damage. Held, that the underwriter’s right 
must be asserted in the name of the person insured, but if he be the 
person who has caused the damage, the right cannot be maintained 
against himself. 

Simpson vs. Thomas.—Eng. House of Lords. 


Lire.—ZJnsurable Interest.— Wager policy. 

A. and K, jointly executed a bond as a collateral security for the re- 
payment of £300 and interest. A. effected a policy of insurance on K.’s 
life. Held, that the policy was not void within 14 Geo. IIL, ¢. 48, K. 
being, for the purposes of the policy, A.’s debtor to the extent of half 
the debt secured by the bond. 

Branford vs. Saunders.—Eng. Eigh Court Ex. Div. 


Marine.—General average.—Fuel for pumping. 

The owner of a cargo is entitled in time of peril to the use of all 
the appliances on board the ship which are adapted for the purpose of 
saving it ; and if the ship is fitted with a separate engine for pump- 
ing, the owner of the ship must, before sailing, provide a reasonable 
supply of fuel for working such engiue. Accordingly, if in time of 
peril it becomes necessary to burn part of the ship’s furniture as fuel 
for the pumping engine, the owner cf the ship is not entitled to gen- 
eral average against the owners of the cargo, unless at the commence- 
ment of the voyage there was on board the ship a reasonable supply 
of fuel for the pumping engine. 

Roberison vs. Prince et. al.—Eng. High Court, Q. B. 





